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TOTES: 


K I N G. 


SIR, 


jeſty the Hiſtory of a Period, which, 

the abilities of the Writer were equal 
to the dignity of the Subject, would not 
be unworthy the attention of a Monarch, 
who is no leſs a Judge than a Patron of 
Literary Merit. 


I PRESUME to ay before your Ma- 
1 


His Tory claims it as her prerogative 
to offer inſtruction to KN es, as well as 
to their people. What reflections the 
Reign of the Emperor CHARLES V. may 
ſuggeſt to Your Majeſty, it becomes not 
me to conjecture. But your Subjects can- 
not obſerve the various calamities, which 
that Monarch's ambition to be diſtinguiſh- 
ed as a Conqueror, brought upon his do- 
minions, without recollecting the felicity 
of their own times, and looking up with 

gratitude 


DEDICATION, 


gratitude to their Sovereign, who, during 
the fervour of youth, and amidſt the ca- 
reer of victory, poſſeſſed ſuch ſelf- com- 
mand, and maturity of judgment, as to 
ſet bounds to his own triumphs, and pre- 
fer the bleſſings of peace to the ſplendour 
of military glory. 


Pos TERITY will not only celebrate the 
Wiſdom of Your Majeſty's choice, but 
will. enumerate the many Virtues, which 
render Your Reign conſpicuous for a ſa- 
cred regard to all the duties incumbent on 
the Sovereign of a Free People. 


Ir is our happineſs to feel the influence 
of theſe Virtues; and to live under the 
dominion of a Prince, who delights more 
in promoting the Publick Welfare, than 
in receiving the juſt Praiſe of his rayal be- 
neficence, I am, 


SIR, 
YOUR MAJESTY's 


* 


Moſt faithful Subject, 
And moſt dutiful Servant, 


WILLIAM ROBERTSON. 


ö 


q 


P R E F A CE. 


O period in the hiſtory of one's own 

country can be conſidered as altoge- 
ther unintereſting. Such tranſactions as tend 
to illuſtrate the progreſs of its conſtituti- 
on, laws or manners, merit the utmoſt atten- 
tion. Even remote and minute events are 
objects of a curioſity, which, being natural 
to the human mind, the gratification of it is 
attended with pleaſure. 


Bur, with reſpect to the hiſtory of foreign 
States, we muſt ſet other bounds to our de- 


fire of information. The univerſal progreſs 


of ſcience, during the two laſt centuries, the 
art of printing, and other obvious cauſes, 
have filled Europe with ſuch a multiplicity of 
hiſtories, and with ſuch vaſt collections of 
hiſtorical materials, that the term of human 
life is too ſhort for the ſtudy or even the pe- 
ruſal of them, It is neceſſary, then, not only 
for thoſe who are called to conduct the affairs 


of . 


vin 


ERR EF A 0TH 

of nations, but for ſuch as inquire and reaſon 
concerning them, to remain ſatisfied with a 
general knowledge of diſtant events, and to 
confine their ſtudy of hiſtory in detail chiefly 
to that period, in which the ſeveral States of 
Europe having become intimately connected, 
the operations of one power are fo felt by all, 
as to influence their councils, and to regulate 
their meaſures. 


Sou boundary, then, ought to be fixed 


in order to ſeparate theſe periods. An era 


ſhould be pointed out, prior to which, each 
country, little connected with thoſe around 
it, may trace its own hiftory apart; after 
which, the tranſactions of every conſiderable 
nation in Europe become intereſting and 


inſtructive to all. With this intention I un- 


dertook to write the hiſtory of the Emperor 
CuARLESs V. It was during his adminiſtra- 
tion that the powers of Europe were formed 
into one great political ſyſtem, in which each 
took a ſtation, wherein it has fince remained 
with leſs variation, than could have been ex- 
pected after the ſhocks occafioned by ſo 
many internal revolutions, and ſo many fo- 
reign wars, The great events which hap- 
pened then have not hitherto ſpent their force. 
The political principles and maxims, then 
eftabliſhed, ſtill continue to operate. The 

ideas 
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ideas concerning the balance of power, then 
introduced or rendered general, ſtil! influence 
the councils of nations. 


Taz age of Cyartes V. may, therefore, 


be conſidered as the period at which the po- 
litical ſtate of Europe began to aſſume a new 
form. I have endeavoured to render my ac- 
count of it an introduction to the hiſtory of 
Europe ſubſequent to his reign. While his 
numerous Biographers deſcribe his perſonal 
qualities and actions; while the. hiſtorians of 
different countries relate occurrences the con- 
ſequences of which were local or tranſient ; it 
hath been my purpoſe to record only thoſe 
great tranſactions in his reign, the effects of 
which were univerſal, or continue to be per- 
manent. SY 


As. my readers could derive little inftruc- 
tion from ſuch a hiſtory of the reign of 
CHARLES V. without ſome information con- 
cerning the ſtate of Europe previous to the 
ſixteenth century, my deſire of ſupplying 
this has produced a preliminary volume, in 
which I have attempted to point out and ex- 
plain the great cauſes and events, to whoſe 
operation all the improvements in the poli- 
tical ſtate of Europe, from the ſubverſion of 


the Roman Empire to the beginning of the 


ſixteenth 


ix 


« 


PRE F A C E. 


ſixteenth century, muſt be aſcribed. I have 
exhibited a view of the progreſs of ſociety in 
Europe, not only with reſpect to interior go 
vernment, laws, and manners, but with re- 
ſpect to the command of the national force 


. requiſite in foreign operations; and I have 
deſcribed the political conſtitution of the prin- 


cipal ſtates in Europe at the time when 
Charles V. began his reign. 


Is this part of my work I have been led 
into ſeveral critical diſquiſitions, which be- 
long more properly. to the province of the 
lawyer or antiquary, than to that of the hiſ- 
torian. Theſe I have placed at the end of 
the firſt volume, under the title of Proofs and 
Illuſtrations. Many of my readers will proba- 
bly give little attention to ſuch reſearches, 
To ſome they may, perhaps, appear the moſt 
curious and intereſting part of the work. I 
have carefully pointed out the ſources from 
which I have derived information, and have 


cited the writers on whoſe authority I rely with 


a minute exactneſs, which might appear to 
border upon oſtentation, if it were poſhble to 
be vain of having read books, many of which 
nothing but the duty of examining with ac- 
curacy whatever I laid before the publick, 
would have induced me to open. As my in- 
quiries conducted me often into paths which 

were 


| 
| 


PRE F ACE 


were obſcure or little frequetited, ſuch con- 
ſtant recourſe to the authors who have been 
my guides, was not only neceſſary for au- 
thenticating the facts which are the founda- 
tions of my reaſonings, but may be uſeful 
in pointing out the way to ſuch as ſhall here- 
after hold the ſame courſe, and in enabling 
them to carry on their reſearches with greater 
facility and ſucceſs. 


EveRy intelligent reader will obſerve one 
omiſſion in my work, the reaſon of which it 
is neceſſary to explain. I have given no ac- 
count of the conqueſts of Mexico and Peru, 
or of the eſtabliſhment of the Spaniſh colonies 
in the continent and iſlands of America, The 
hiſtory of theſe events I originally intended to 
have related at conſiderable length. But upon 
a nearer and more attentive conſideration of 
this part of my plan, I found that the diſco- 
very of the new world; the ſtate of ſociety 
among its ancient inhabitants; their character, 
manners, and arts; the genius of the Euro- 
pean ſettlements in its various provinces, . to- 
gether with the influence of theſe upon the 
ſyſtems of policy or commerce in Europe, 
were ſubjects ſo ſplendid and important, that a 
ſuperficial view of them could afford little ſa- 
tisfaction; to treat of them as extenſively as 
they merited, muſt produce an epiſode, diſ- 

| proportionate 
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proportionate to the principal work. I have 


therefore reſerved theſe for a ſeparate hiſtory; 
which, if the performance now offered to the 


publick ſhall receive its approbation, I propoſe. 


to undertake. 


Tnouon, by omitting ſuch conſiderable 
but detached articles in the reign of Charles V. 
I have circumſcribed my narration within 
more narrow limits, I am yet perſuaded, from 
this view of the intention and nature of the 
work which I thought it neceſlary to lay be- 
fore my readers, that the plan muſt ſtill ap- 
pear to them too extenſive, and the under- 
taking too arduous. I have often felt them 
to be ſo. But my conviction of the utility 
of ſuch a hiſtory prompted me to perſevere, 
With what ſucceſs I have executed it, the 
publick muſt now judge. I wait, in ſolicitude, 
for its deciſion ; to which I ſhall ſubmit with 
a reſpectful filence. 


„„ 


PROGRESS or SOCIETY 
IN 
2 U Rt Gr 


SUBVERSION OF THE ROMAN EMPIRE 


TO THY 


BEGINNING OF THE SIXTEENTH CENTURY. 


SECTION L 


View of the Progreſs of Society in Europe, with re- 
ſpect to interior Government, Laws and Manners. 


WO great revolutions have happened in Ser. I. 

the political ſtate, and in the manners o. 

the European nations. The firſt was 7 _ 

occaſioned by the progreſs of the Roman pow- — 

er; the ſecond by the ſubverſion of the Ro- f dry 
man Empire. When the fpirit of conqueſt led 
the armies of Rome beyond the Alps, they 
found all the countries which they invaded, in- 
habited by people whom they denominated bar- 
Vor. I. | B barians, 


2 A VIEW OF THE 


Sr cr. I. barians, but who were nevertheleſs brave and 


independent. Theſe defended their antient 

poſſeſſions wich obſtinate valour. It was by the 

ſuperiority of their diſcipline, rather than of 

their courage, that the Romans gained any ad- 

vantage over them. A ſingle battle did not, 

as among the effeminate inhabitants of Aſia, 

decide the fate of a ſtate. The vanquiſhed 

people reſumed their arms with freſh ſpirit, and 

their undiſciplined valour, animated by the love 

| of liberty, ſupplied the want of conduct as 

Thr wellas of union. During thoſe long and fierce 

it occaon - ſtruggles for dominion or independence, the 

20 countries of Europe were ſucceſſively laid waſte, 

a great part of their inhabitants periſhed in the 

field, many were carried into ſlavery, and a 

feebl-\remnant, incapable of further reſiſtance, 
ſubmitted to the Roman power, 


The im- TE Romans having thus deſolated Europe, 
Prot? ſet themſelves to civilize it. The form of go- 
troduced. yernment which they eſtabliſhed in the conquer- 
ed provinces, though ſevere, was regular, and 
preſerved publick tranquillity. As a conſolation 
for the loſs of liberty, they communicated their 


arts, ſciences, language, and manners, to their 


new ſubjects. Europe began to breathe, and 


to recover ſtrength after the calamities which it 
had undergone; agriculture was encouraged ; 
population was increaſed ; the ruined cities 
were rebuilt ; new towns were founded; an ap- 
pearance of proſperity ſucceeded, and repaired, 
in ſome degree, the havock of war. 


The bad Tuts ſtate, however, was far from being 
conteque” happy, or favourable to the improvement of the 
dominiov. human mind. The vanquiſhed nations were diſ- 
armed by their conquerors, and overawed by 
ſoldiers kept in pay to reſtrain them. They 


were 
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STATE OF EUROPE. 3 


were given up as a prey to rapacious governors, S or. I. 
who plundered them with impunity ; and were 
drained of their wealth by exorbitant taxes, im- 
I poſed with ſo little attention to the ſituation of 
F the provinces, that the impoſitions were often 
1 increaſed in proportion to their inability to ſup- 
. port them. They were deprived of their moſt en- 
terprizing citizens, who reſorted to a diſtant 
| capital in queſt of preferment, or of riches; 
and were accuſtomed in all their actions to look 
8 up to a ſuperior, and tamely to receive his com- 
1 mands. Under ſo many depreſſing circum- 
a ſtances, it was impoſſible that they could retain 
vigour or generoſity of mind. The martial and 
independent ſpirit, which had diſtinguiſhed their 
anceſtors, became extinct among all the people 
ſubjected to the Roman yoke ; they loſt not on- 
ly the habit but even the capacity of deciding 
for themſelves, or of acting from the impulſe 
of their own minds; and the dominion of the 
Romans, like that of all great Empires, de- 
graded and debaſed the human ſpecies [A]. 


ww — 


A sociE rv in this ſtate could not ſubſiſt long, The irrup- 
There were defects in the Roman government, — 
even in its moſt perfect form, ,yhich threatened a. 
its diſſolution. Time ripened theſe original 
ſeeds of corruption, and gave birth to many 
new diſorders. A conſtitution, unſound and 
worn out, muſt have fallen in pieces of itſelf, 
without any external ſhock. The violent ir- 
ruption of the Goths, Vandals, Huns, and other 
barbarians, haſtened this event, and precipitated ' 
the downfal of the Empire. New nations ſeem- 
ed to ariſe, and to ruſh from unknown regions, 
in order to take vengeance: on the Romans for 
the calamities which they had inflicted on man- 
kind. Theſe fierce tribes either inhabited the 

| B 2 various 
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A VIEW OF THE 


sr cr. I. various provinces in Germany which had never 
_— been ſubdued by the Romans, or were ſcattered 


over the vaſt countries in the north of Europe, 
and north-weſt of Aſia, which are now occupi- 
ed by the Danes, the Swedes, the Poles, the 
ſubjects of the Ruſſian Empire, and the Tartars. 
Their condition, and tranſactions, previous to 
their invaſion of the Empire, are but little known. 


All our information with reſpect to theſe is de- 


State of the 
countries 


rived from the Romans; and as they did not 
penetrate far into countries which were at that 
time uncultivated and uninviting, the accounts 
of their original ſtate given by them are ex- 
tremely imperfect. The rude inhabitants them- 
ſelves, deſtitute of ſcience, and of records, with- 
out leiſure, or curioſity to enquire into remote 
events, retained, perhaps ſome indiſtinct me- 
mory of recent occurrences, but beyond theſe, 
all was buried in oblivion, or involved in dark- 
neſs, and in fable [Bl. 


Tux prodigious ſwarms which poured in upon 


from which the Empire from the beginning of the fourth 


they iſſued. 


century to the final extinction of the Roman 
power, have given riſe to an opinion that the 
countries whence they iſſued were crowded with 
inhabitants; and various theories have been 
formed to account for ſuch an extraordinary de- 
gree of population as hath procured theſe coun- 
tries the appellation of The Storehouſe of Na- 
tions. But if we conſider, that the countries 
poſſeſſed by the people who invaded the Empire 
were of vaſt extent; that a great part of theſe 
was covered with woods and marſhes ; that ſome 
of the moſt conſiderable of the barbarous nati- 
ons ſubſiſted entirely by hunting or paſturage, in 
both which ſtates of ſociety large tracts of land 
are required for maintaining a Tots inhabitants; 

| and 
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STATE OF EUROPE. 


and that all of them were ſtrangers to the arts Sr r. I. 


and induſtry, without which population can- 
not increaſe to any great degree, it 1s evident, 
that theſe countries could not be fo :populous in 
antient times as they are at preſent, when they 
ſtill continue to be leſs peopled than any other 
part of Europe or of Aſia, 


Bur if theſe circumſtances prevented the The people 


barbarous nations from becoming populous, 


they contributed to inſpire, or to ſtrengthen the prizes. 


martial ſpirit by which they were diſtinguiſhed. 
Inured by the rigour of their climate, or the 
poverty of their ſoil, to hardſhips, which ren- 
dered their bodies firm, and their minds vigo- 
rous; accuſtomed to a courſe of life which was 
a continual preparation for action; and diſdain- 
ing every occupation but that of war; they un- 


. dertook, and proſecuted their military enter- 


prizes with an ardour and impetuoſity, of which 
men ſoftened by the refinements of more poliſh- 
ed times can ſcarcely form any idea [C]. 


Tres firſt inroads into the Empire proceeded 


ſome enterprizing or popular leader, they ſallied 
out of their foreſts; broke in upon the fron- 
tier provinces with irreſiſtible violence; put all 
who oppoſed them to the ſword ; carried off 
the moſt valuable effects of the inhabitants; 
dragged along multitudes of captives in chains; 
waſted all before them with fire or ſword; and 
returned in triumph to their wilds and faſtneſſes. 
Their ſucceſs, together with the accounts which 
they gave of the unknown conveniencies and 
luxuries that abounded in countries better cul- 


tivated, or bleſſed with a milder climate than 
their 


ci] NOTE i. 


rather from the love of plunder, than from the nu. 


deſire of new ſettlements. Rouſed to arms by fions. 


6 A VIEW OF THE 


Sr cr. I. their own, excited new adventurers, and ex- 
—Y> poſcd the frontier to new devaſtations. 


ne nothing was left to plunder in the ad- 
tling in the JACENt Provinces, ravaged by frequent incurſions, 
covatries they marched farther from home, and finding 
— it difficult, or dangerous to return, they began 
to ſettle in the countries which they had ſub- 
dued. The ſudden and ſhort excurſions in 
queſt of booty, which had alarmed and dif- 
quieted the Empire, ceaſed ; a more dreadful ca- 
lamity impended. Great bodies of armed men, 
with their wives and children, and ſlaves and 
flocks, iſſued forth, like regular colonies, in 
queſt of new ſettlements. People who had no 
Cities, and ſeldom any fixed habitation, were ſo 
little attached to their natiye foil, that they mi- 
grated without reluctance from one place to 
another. New adventurers followed them. The 
lands which they deſerted were occupied by 
The extent more remote tribes of barbarians. Theſe, in 
of veirſet- their turn, puſhed forward into more fertile 
countries, and, like a torrent, continually in- 
creaſing, rolled on, and ſwept every thing be- 
fore them. In leſs than two centuries from their 
firſt irruption, barbarians of various names and 
lineage, plundered and took poſſeſſion of Thrace, 
Pannonia, Gaul, Spain, Africa, and at laſt of 
Italy, and Rome itſelf. The vaſt fabrick of 
the Roman power, which it had been the work 
of ages to perfect, was in that ſhort period 
overturned from the foundation. | 


The cir- Max concurring cauſes prepared the way 

cumſtances . : 

which oc- for this great revolution, and enfured ſucceſs to 

caboned the the nations which invaded the Empire. The 

the Roman Roman commonwealth had conquered the world 

Empire. by the wiſdom of its civil maxims, and the ri- 
gour of its military diſcipline. But, under the 


Emperors, 
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Emperors, the former were forgotten or deſpiſed, Sz cr. I. 
and the latter was gradually relaxed, The armies | 
of the Empire in the fourth and fifth centuries 
bore ſcarcely any reſemblance to thoſe invincible 
legions which had been victorious wherever they 
marched. Inſtead of freemen, who voluntarily 
took arms from the love of glory, or of their 
country, provincials and barbarians were bribed 
or forced into ſervice. They were too feeble, 
or too proud to ſubmit to the fatigue of military 
duty. They even complained of the weight of 
their defenſive armour, as intolerable, and laid 
it aſide. Infantry, from which the armies of 
ancient Rome derived their vigour and ſtability, 
fell into contempt; the effeminate and undiſci- 
lined ſoldiers of later times could hardly be 
rought to venture into the field but on horſe- 
7 back. Theſe wretched troops, however, were 
the only guardians of the Empire. The jea- 
louſy of deſpotiſm had deprived the people of 
the uſe of arms; and ſubjects oppreſſed and ren- 
dered incapable of defending themſelves, had 
neitker ſpirit nor inclination to reſiſt their in- 
vaders, from whom they had little to fear, be- 
cauſe their condition could hardly be rendered 
more unhappy. As the martial ſpirit became 
extinct, the revenues of the Empire gradually 
diminiſhed, The taſte for the luxuries of the 
Eaſt increaſed to ſuch a pitch in the Imperial 
court, that great ſums were carried into India, 
from which money never returns. By the vaſt 
ſubſidies paid to the barbarous nations a ſtill 
greater quantity of ſpecies was withdrawn from 
circulation. The frontier provinces, waſted by 
frequent incurſions, became unable to pay the 
cuſtomary tribute; and the wealth of the world, 
which had long centered in the capital of the 
Empire, ceaſed to flow thither in the ſame abun- 
dance, or was diverted into other channels. The 
limits 
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Szcr. I. limits of the Empire continued to be as extenſive 


as ever, while the ſpirit requiſite for its defence 
declined, and its reſources were exhauſted, A 
vaſt body, languid, and almoſt unanimated, be- 
came incapable of any effort to ſave itſelf, and 
was eaſily overpowered. The Emperors, who 
had the abſolute direction of this diſordered 

ſtem, ſunk in the ſoftneſs of eaſtern luxury, 

ut up within the walls of a palace, ignorant of 
war, unacquainted with affairs, and governed en- 
tirely by women and eunuchs, or by miniſters 
equally effeminate, trembled at the approach of 
danger, and under circumſtances which called 
for the utmoſt vigour in counſel as well as in 
action, diſcovered all the impotent irreſolution 
of fear and of folly. 


In every reſpect, the condition of the barba- 
rous nations was the reverſe of that of the Ro- 
mans. Among them, the martial ſpirit was in 
full vigour; their leaders were hardy and enter- 
prizing; the arts which had enervated the Romans 
were unknown among them; and ſuch was the 
nature of their military inſtitutions, that they 
brought forces into the field without any trouble, 
and ſupported them at little expence. The mer- 
cenary and effeminate troops ſtationed on the 
frontier, aſtoniſhed at their fierceneſs, either fled 
at their approach, or were routed in the firſt on- 
ſet. The feeble expedient to which the Empe- 
rors had recourſe, of _ large bodies of the 
barbarians into pay, and of employing them to 
repel new invaders, inſtead of retarding, haſten- 
ed the deſtruction of the Empire. They ſoon 
turned their arms againſt their maſters, and with 
greater advantage than ever : for, by ſerving in 
the Roman armies, they had acquired all the diſ- 
cipline, or ſkill in war, which the Romans ſtill 

retained ; 
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retained; and, upon adding theſe to their native Secr. I. 
ferocity, they became altogether irreſiſtible, — 


Bur though from theſe, and many other rue foi it 
cauſes, the progreſs and conqueſts of the nations with which 
which over-ran the Empire, became fo extreme- e 
ly rapid, they were accompanied with horrible 
devaſtations, and an incredible deſtruction of 
the human ſpecies. Civilized nations which take 
arms upon cool reflection, from motives of po- 
licy or prudence, with a view to guard againſt 
ſome diſtant danger, or to prevent ſome remote 
contingency, carry on their hoſtilities with ſo 
little rancour, or animoſity, that war among them 
is diſarmed of half its terrors. Barbarians are 
ſtrangers to ſuch refinements. They ruſh into 
war with impetuoſity, and proſecute it with vio- 
lence. Their ſole object is to make their enemies 
feel the weight of their vengeance, nor does their 
rage ſubſide until it be ſatiated with inflicting on 
them every poſſible calamity. It is with ſuch a 
ſpirit that the ſavage tribes in America carry on 
their petty wars. It was with the ſame ſpirit 
that the more powerful and no leſs fierce bar- 
barians in the north of Europe, and of Aſia, fell 


upon the Roman Empire. 


WHEREVER they marched, their route was, geg. 
marked with blood. They ravaged or deſtroyed dan which 
all around them. They made no diſtinction be- <7 
tween what was ſacred, and what was profane. upon Eu- 
They reſpected no age, or ſex, or rank. What . 
eſcaped the fury of the firſt inundation, periſhed 
in thoſe which followed it. The moſt fertite and 
populous provinces were converted into deſerts, 
in which were ſcattered the ruins of villages and 
cities, that afforded ſhelter to a few miſerable 
inhabitants whom chance had preſerved, or the 
ſword of the enemy, wearied with deſtroying, 

had 


10 


Secr.1. had ſpared. The conquerors who firſt ſettled 


A VIEW OF THE 


in the countries which they had waſted, were 


expelled or exterminated by new invaders, who 
coming from regions farther removed from the 
civilized parts of the world, were ſtill more fierce 
and rapacious. This brought new calamities 
upon mankind, which did not ceaſe unti] the 
north, by pouring forth ſucceſſive (warms, was 
drained of people, and could no longer furniſh 
inſtruments of deſtruction. Famine and peſti- 
lence, which always march in the train of war, 
when it ravages with ſuch inconſiderate cruelty, 
raged in every part of Europe, and completed 
its ſufferings. If a man were called to fix upon 
the period in the hiſtory of the world, durin 

which the condition of the human race was — 
calamitous and afflicted, he would, without he- 
ſitation, name that which elapſed from the death 


of Theodoſius the Great, to the eſtabliſhment of 


The uni- 
verſal 
change 
which they 
occaſioned 
in the ſtate 
of Europe. 


the Lombards in Italy * The contemporary au- 
thors who beheld that ſcene of deſolation, labour 
and are at a loſs for expreſſions to deſcribe the 
horror of it. The ſcourge of God, The deſtroyer of 
nations, are the dreadful epithets by which they 
diſtinguiſh the moſt noted of the barbarous lead- 
ers; and they compare the ruin which they had 
brought on the world, to the havock — Faw 
by earthquakes, conflagrations, or deluges, the 
moſt formidable and fatal calamities which the 
imagination of man can conceive. 


Bur no expreſſions can convey ſo perfect an 
idea of the deſtructive progreſs of the barbarians 
as that which muſt ſtrike an attentive obſerver, 
when he contemplates the total change, which 
he will diſcover in the ſtate of Europe after it 

began 

2 Theodaſius died A. D. 395, the reign of Alboinus in 


Lombardy began A. D. 571; fo that this period was 176 
years. 
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n to recover ſome degree of tranquillity to- Secr. I. 
wards the cloſe of the ſixth century. The Sax- 


ons were by that time maſters of the ſouthern, 
and more fertile provinces of Britain ; the Franks 
of Gaul; the Huns of Pannonia; the Goths of 
Spain; the Goths and Lombards of Italy and the 
adjacent provinces. Scarce any veſtige of the 
Roman policy, juriſprudence; arts, or literature, 
remained. New forms of government, new laws, 
new manners, new dreſſes, new languages, and 
new names of men and countries, were every 
where introduced. To make a great or ſudden 
alteration with reſpect to any of theſe, unleſs 
where the ancient inhabitants of a country have 
been almoſt totally exterminated, has proved an 
undertaking beyond the power of the greateſt 
conquerors [D]. The total change which the 
ſettlement of the barbarous nations occaſioned in 
the ſtate of Europe, may, therefore, be conſi- 
dered as a more deciſive proof, than even-the 
teſtimony of contemporary hiſtorians, of the de- 
ſtructive violence with which theſe invaders car- 
ried on their conqueſts, and of the havock which 
they had made from one extremity of this quar- 
ter of the globe to the other [E]. 


In the obſcurity of the chaos occaſioned by From tai» 


this general wreck of nations, we muſt ſearch 


for the ſeeds of order, and endeavour to diſcover l. of ge- 


the firſt rudiments of the policy and laws now 


eſtabliſhed in Europe. To this ſource, the hiſ- — — 


torians of its different kingdoms, have attempt- 
ed, though with leſs attention and induſtry than 
the importance of the enquiry merits, to trace 
back the inſtitutions and cuſtoms peculiar to their 
countrymen. It is not my province to give a 
minute detail of the progreſs of government and 
manners in each particular nation, whoſe tranſ- 

actions 


Dj NOTE IV. [E] NOTE v. 
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dr cr. I. actions are the object of the following hiſtory ; 

——— but, in order to exhibit a juſt view of the ſtate 
of Europe at the opening of the ſixteenth cen- 
tury, it is neceſſary to look back, and to con- 
template the condition of the northern nations 
upon their firſt ſettlement in thoſe countries which 
they occupied; it is neceſſary to mark the great 
ſteps by which they advanced from barbariſm to 
refinement, and to point out thoſe general prin- 
ciples and events which, by their uniform as well 
as extenfive operation, conducted all of them to 
that degree of improvement in policy and in 
manners which they had attained at the period 
when Charles V. began his reign. 


The pri- WHEN nations ſubject to deſpotic government 
cipies on make conqueſts, theſe ſerve only to extend the 
northernna- dominion and the power of their maſter. But 
rons made armies compoſed of freemen conquer for them- 
ments in felves, not for their leaders. The people who 
Europe. overturned the Roman Empire, and ſettled in its 


various provinces, were of the latter claſs. Not 


only the different nations that iſſued from the 


north of Europe, which has always been conſi- 


dered as the ſeat of liberty, but the Huns and 


Alans, who inhabited part of thoſe countries which 
have been marked out as the peculiar region of 
ſervitude b, enjoyed freedom and independence in 
ſuch a high degree as ſeems to be ſcarcely com- 
patible with a ſtate of ſocial union, or with the 


ſubordination neceſſary to maintain it. They fol- 


lowed the chieftain who led them forth in queſt 
of new ſettlements, not by conſtraint but from 
choice; not as ſoldiers whom he could order to 
march, but as volunteers who offered to accom- 


pany him [FJ]. They conſidered their conqueſts 


as a common property, in which all had a title 
to 


d DeVeſprit des loix, liv. 17. ch. 3. [F] NOTE VI. 
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to ſhare, as all had contributed to acquire them Se cr. I. 
[G]. In what manner, or by what principles, 


they divided among them the lands which they 
ſeized, we cannot now determine with any cer- 
tainty. There is no nation in Europe whoſe re- 
cords reach back to this remote period; and 
there is little information to be got from the un- 
inſtructive and meagre chronicles, compiled by 
writers ignorant of the true end, and unacquaint- 
ed with the proper objects of hiſtory. 


Tx1s new diviſion of property, however, to- The feudal 


gether with the maxims and manners to which it 


gave riſe, gradually introduced a ſpecies of go- «fablihed 
vernment formerly unknown. This ſingular in- them. 


ſtitution 1s now diſtinguiſhed by the name of the 
Feudal ſyſtem and though the barbarous nations 
which framed it, ſettled in their new territories at 
different times, came from different countries, 
ſpoke various languages, and were under the 
command of feparate leaders, the Feudal policy 
and laws were eſtabliſhed, with little variation, 
in every kingdom of Europe. This amazing 
uniformity hath induced ſome authors to believe 
that all theſe nations, notwithſtanding ſo many 
apparent circumſtances of diſtinction, were ori- 
ginally the ſame people. But it may be aſcribed, 
with greater probability, to the ſimilar ſtate of ſo- 
ciety and of manners to which they were accuſ- 
tomed in their native countries, and to the ſimi- 
lar ſituation in which they found themſelves on 
taking poſſeſſion of their new domains. 


As the conquerors of Europe had their acqui- National 


ſitions to maintain, not only againſt fuch of the 


ancient inhabitants as they had ſpared, but againſt of fed. 
the policy. 


[G] NOTE VII. e Procop. de Bello Vandal. ap. 
Script, Byz. edit. Ven. vol. i. p. 345. 
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Ster. I. the more formidable inroads of new invaders, 
——— ſelf-defence was their chief care, and ſeems to 


have been the ſole object of their firſt inſtitutions 
and policy. Inſtead of thoſe looſe aſſociations, 
which, though they (carcely diminiſhed their per- 
ſonal independence, had been ſufficient for their 
ſecurity while they remained in their original 
countries, they ſaw the neceſſity of confederating 
more cloſely together, and of relinquiſhing ſome 
of their private rights in order to attain publick 
ſafety. - Every freeman, upon receiving a por- 
tion of the lands which were divided, buund him- 
| ſelf to appear in arms againſt the enemies of the 
community. This military ſervice was the con- 
dition upon which he received and held his lands, 
and as they were exempted from every other bur- 
den, that tenure, among a warlike people, was 
deemed both eaſy and honourable, The king 
or general, who led them to conqueſt, con- 
tinuing ſtill to be the head of the colony, 
had, of courſe, the largeſt portion allotted to him. 
Having thus acquired the means of rewarding 
paſt ſervices, as well as of gaining new adhe- 
rents, he parcelled out his lands with this view, 
binding thoſe on whom they were beſtowed, to 
follow his ſtandard with a number of men in 
proportion to the extent of the territory which 
they received, and to bear arms in his defence. 
His chief officers imitated the example of the ſo- 
vereign, and in diſtributing portions of their lands 
among their dependants, annexed the ſame condi- 
tion to the grant, Thus a feudal kingdom re- 
ſembled a military eſtabliſhment rather than a 
civil inſtitution, The victorious army, canton- 
ed out in the country which it had ſeized, con- 
tinued ranged under its proper officers, and ſub- 
ordinate tõ military command. The names 
of a ſoldier and of a freeman were ſynony- 

mous. 
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mous d. Every proprietor of land, girt with a Sz cr. I. 
ſword, was ready to march at the ſummons of . 
his ſuperior, and to take the field againſt the 


common enemy. 


Bou r though the Feudal policy ſeems to be ſo The feudal 
admirably calculated for defence againſt the aſ- Fejeaive in 
faults of any foreign power, its proviſions for its provifi- 
the interior order and tranquillity of ſociety were derer in. 
extremely defective. The principles of diſorder is ſociety. 
and corruption are diſcernible in that conſtituti- 
on under its beſt and moſt perfect form. The 
ſoon unfolded themſelves, and ſpreading with 
rapidity through every part of the ſyſtem, pro- 
duced the moſt fatal effects. The bond of po- 
litical union was extremely feeble ; the ſources 
of anarchy were innumerable. The monarchical 
and ariſtocratical parts of the conſtitution, hav- 
ing no intermediate power to balance them, were 
perpetually at variance, and juſtling with each 
other. The powerful vaſſals of the crown ſoon 
extorted a confirmation for life. of thoſe grants 
of land, which being at firſt purely gratuitous, 
had been beſtowed only during pleaſure. Not 
ſatisfied with this, they prevailed to have them 
converted into hereditary poſſeſſions. One ſtep 
more completed their uſurpations, and render- 
ed them unalienable [HJ]. With an ambition no 
leſs enterprizing, and more prepoſterous, they 
appropriated to themſelves titles of honour, 
as well as offices of power or truſt. Theſe per- 
ſonal marks of diſtinction, which the publick 
admiration beſtows on illuſtrious merit, or which - 
the publick confidence confers on extraordinary 
abilities, were annexed to certain families, and 
tranſmitted like fiefs, from father to ſon, by he- 
reditary right, The crown vaſſals having thus 

ſecured 


d Du Cange Gloſſar. voc. Miles. [H] NOTE VIII. 
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Sect. 1. ſecured the poſſeſſion of their lands and digni- 
| —— ties, the nature of the Feudal inſtitutions, which 
though founded on ſubordination verged to in- 
dependence, led them to new, and ſtill more ; 
dangerous encroachments on the prerogatives of 
the ſovereign. They obtained the power of ſu- 
preme juriſdiction both civil and criminal with- 
in their own territories; the right of coining mo- 
ney ; together with the privilege of carrying on 
war againſt their private enemies in thew own 
name, and by their own authority. The ideas 
U of political ſubjection were almoſt entirely loſt, 
1 and frequently ſcarce any appearance of feudal 
ſubordination remained. Nobles who had ac- 
quired ſuch enormous power, ſcorned to conſt 
der themſelves as ſubjects. They aſpired openly 
at being independent: the bonds which connect- 
ed the principal members of the conſtitution 
with the crown, were diflolved. A kingdom 
conſiderable in name and in extent, was broken 
into as many ſeparate principalities as it contain- 
ed powerful barons. A thouſand cauſes of jea- 
louſy and diſcord ſubſiſted among them, and 
gave riſe to as many wars. Every country in 
Europe, waſted or kept in continual alarm dur- 
ing theſe endleſs conteſts, was filled with caſ- 
tles and places of ſtrength erected for the ſe- 
curity of the inhabitants, not againſt foreign 
force, but againſt internal hoſtilities. An uni- 
verſal anarchy deſtructive, in a great meaſure, 
of all the advantages which men expect to 
derive from ſociety, prevailed. The people, 
the moſt numerous as well as the moft uſeful 
part of the community, were either reduced to 
a ſtate of actual ſervitude, or treated with the 
ſame inſolence and rigour as if they had been e 
degraded into that wretched condition [I]. The n 
King, ſtripped of almoſt every prerogative, and | 0 
without authority to enact or execute ſalutary = t 
; | g laws, ; 


8 


nm n —_ A a. _ 8 * FR 


= Oo ann i ad os oo ov 


wo ee JEL OD = we za = ow 


— 
— 


oo « & &@ a, = 


m NOTE 1X. 


STATE OF EUROPE. 17 


laws, could neither protect the innocent, nor Sr cr. I. 
puniſh the guilty. The nobles, ſuperior to al 
reſtraint, haraſſed each other with perpetual 
wars, oppreſſed their fellow-ſubjefts, and hum- 
bled or inſulted their ſovereign. To crown all, 
time gradually fixed and rendered venerable 
this pernicious ſyſtem, which violence had eſta- 
bliſhed. 


SUCH was the ſtate of Europe with reſpect to ii prevent- 
the interior adminiſtration of government from ei 
the ſeventh to the eleventh century. All the ex- from aging 
ternal operations of its various ſtates, during in their en- 
this period, were, of courſe, extremely feeble. ternal ope · 
A kingdom diſmembered, and torn with diſſen—ꝛ 
ſion, without any common intereſt to rouze, or 
any common head to conduct its force, was 
incapable of acting with vigour. Almoſt all 
the wars in Europe, during the ages which I have 
mentioned, were trifling, indeciſive, and pro- 
ductive of no conſiderable event. They reſem- 
bled the ſhort incurſions of pirates or banditti, 
rather than the ſteady operations of a regular 
army. Every baron, at the head of his vaſſals, 
carried on ſome petty enterprize, to which he 
was prompted by his own ambition or revenge. 
The ſtate itſelf, deſtitute of union, either re- 
mained altogether inactive, or if it attempted to 
| make any effort, that ſerved only to diſcover its 
| | impotence. The ſuperior genius of Charlemagne, 
| it is true, united all theſe disjointed and diſcor- 
dant members, and forming them again into 
3 one body, reſtored to governmment that degree 
of activity which diſtinguiſhes his reign, and 
FF renders the tranſactions of it objects not only 
of attention but of admiration to more enlight- 
5 ened times. But this ſtate of union and vigour, 
ö not being natural to the feudal government, was 
| of ſhort duration. Immediately upon his death, 
| dhe ſpirit which animated and ſuſtained the vaſt 
| l Vol. I. C ſyſtem 
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St cr. I. ſyſtem which he had eſtabliſhed, being with *Þ| 
drawn, it broke into pieces. All the calamities 
which flow from anarchy and diſcord, returning 
with additional force, afflicted the different 
kingdoms into which his Empire was ſplit. From 
that time to the eleventh century, a ſucceſſion of 2 
unintereſting events; a ſeries of wars, the 
motives as well as the conſequences of which 
were equally unimportant, fill and deform. the 
annals of all the nationsin Europe. 


| Fhe fatal To theſe pernicious effects of the feudal anar- 
4 effcas of chy may be added its fatal influence on the cha- 
| ſociety on racter and improvement of the human mind, If 
fciences dad men do not enjoy the protection of regular go- 
vernñfient, together with the certainty of perſonal 

ſecurity, ,which naturally flows from it, they 

| never attempt to make progreſs in fcience, nor 
aim at attaining refinement in tafte, or in man- 
ners. That period of turbulence, oppreſſion, 
and rapine, which I have deſcribed, was ill ſuited 
to favour improvement in any of thefe. In leſs 
than a century after the barbarous nations ſettled 
in their new conqueſts, almoſt all the effects of 
the knowledge and civility which the Romans 
had ſpread through Europe diſappeared. Not 
only the arts of elegance which miniſter to lux- 
ury, and are ſupported by it, but many of the 
uſeful arts, without which life can ſcarcely be 
conſidered as comfortable, were neglected or 
loſt. Literature, ſcience, taſte, were words 
hardly in uſe during the ages we are contem- 
plating; or if they occur at any time, eminence 
in them is aſcribed to perſons and productions ſo 
contemptible, that it appears their true import 
was little underſtood. Perſons of the higheſt 
rank, and in the moſt eminent ſtations, could 
not read or write. Many of the clergy did not 
underſtand the breviary which they were obliged 


daily 
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daily to recite ; ſome of them could ſcarcely Sk r. I. 


read it [K]. All memory of paſt tranſactions 
was loſt, or preſerved in annals filled with 
trifling events, or legendary tales. Even the 
codes of laws publiſhed by the ſeveral nations 
which eſtabliſhed themſelves in the different 
countnes of Europe, fell into diſuſe, while, in 
their place, cuſtoms, vague and capricious, 
were ſubſtituted. The human mind neglected, 
uncultivated, and depreſſed, funk into the moſt 
profound ignorance. Europe did not produce, 
during four centuries, one author who merits 
to be read, either on account of the elegance of 
his compoſition, or the juſtneſs and novelty of 
his ſentiments. There 1s hardly one invention 
uſeful or ornamental to ſociety of which that 
long period can boaſt, 


Even the Chriſtian religion, though its pre- upon celis 
cepts are delivered, and its inſtitutions are fixed? 


in ſcripture with a preciſion which ſhould have 
exempted them from being miſinterpreted or 
corrupted, degenerated during thoſe ages of 
darkneſs into an illiberal ſuperſtition. The bar- 
barous nations, when converted to Chriſtianity, 
changed the object, not the ſpirit of their reli- 
gious worſhip. They endeavoured to conciliate 
the favour of the true God by means not unlike 
to thoſe which they had employed in order to 
appeaſe their falſe deities. Inſtead of aſpiring 
to ſanctity and virtue, which alone can render 
men acceptable to the great author of order and 
of excellence, they imagined that they ſatisfied 
every obligation of duty by a ſcrupulous obſerv- 
ance of external ceremonies [L]. Religion, ac- 
cording to their conception of it, comprehended 
nothing elſe ; and the rites, by which they per- 
ſuaded themſelves that they ſhould gain the 

C 2 favour 
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SECT. J. favour of heaven, were of ſuch a nature as 
might have been expected from the rude ideas 
of the ages which deviſed and introduced them. 
They were either ſo unmeaning as to be altoge- 
ther unworthy of the Being to whoſe honour 
they were conſecrated ; or ſo abſurd as to be a 
diſgrace to reaſon and humanity [MJ]. Charle- 
magne in France, and Alfred the Great in Eng- 
land, endeavoured to diſpel this darkneſs, and 
jou their ſubjects a ſhort glimpſe of light and 

| nowledge. But the ignorance of the age was 

| too powerful for their efforts and inſtitutions. 
| The darkneſs returned, and fettled over Europe 
more thick and heavy than formerly. 


2pon the As the inhabitants of Europe during theſe 
character, Centuries were ſtrangers to the arts which em- 

of the bo- belliſh a poliſhed age, they were deſtitute of the 
x man mind. virtues which abound among people who conti- 
nue in a ſimple ſtate. Force of mind, a ſenſe 
of perſonal dignity, gallantry in enterprize, in- 
vincible perſeverance in execution, contempt of 
danger and of death, are the characteriſtic vir- 
tues of uncivilized nations. But theſe are all the 
offspring of equality and independence, both 
which the feudal inftitutions had deſtroyed. 
The fpirit of domination corrupted the nobles ; 
the yoke of ſervitude depreſſed the people ; the 
enerous ſentiments inſpired by a ſenſe of equa- 
ity were extinguiſhed, and nothing remained 
to be a check on ferocity and violence. Human 
ſociety is in its moſt corrupted ſtate at that 
period when men have loſt their original inde- 
pendence and fimplicity of manners, but have 
not attained that degree of refinement which 
introduces a ſenſe of decorum and of propriety 
in conduct, as a reſtraint on thoſe paſſions Which 
lead to heinous crimes. Accordingly, a greater 
number 


(M] NOTE xu. 
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number of thoſe atrocious actions which fill Sz cr. I. 
— 


the mind of man with aſtoniſhment and horror, 
occur in the hiſtory of the centuries under review, 
than in that of any period of the ſame extent 
in the annals of Europe. If we open the hiſtory 
of Gregory of Tours, or of any contemporary 
author, we meet with a ſeries of deeds of cruelty, 
perfidy, and revenge, ſo wild and enormous as 
almoſt to exceed belief, 


Bur, according to the obſervation of an ele- From the 


gant and profound hiſtorian !, there is an ulti- 


mate point of depreſſion, as well as of exaltation, ven:h cen- 


from which human affairs naturally return in a 


contrary progreſs, and beyond which they never manners 


paſs either in their advancement or decline, ? 
When defects, either in the form, or in the ad. 
miniſtration of government, occaſion ſuch diſ- 
orders in ſociety as are exceſſive and intolerable, 
it becomes the common intereſt to diſcover and 
to apply ſuch remedies as will moſt effectually 
remove them. Slight inconveniencies may be 
long overlooked or endured ; but when abuſes 
grow to a certain pitch, the ſociety muſt go to 
ruin, or muſt attempt to reform them. The 
diſorders in the feudal ſyſtem, together with the 
corruption of taſte and manners conſequent upon 
theſe, which had gone on increaſing during a 
long courſe of years, ſeem to have attained their 
utmoſt point of exceſs towards the cloſe of the 
eleventh century. From that æra we may 
date the return of government and manners 
in a contrary direction, and can trace a ſuc- 
ceſſion of cauſes and events which contributed, 
ſome with a nearer and more powerful, others 
with a more remote and leſs perceptible influ- 


* — 
2 Hume's Hiſtory of England, vol. ii. p. 441. 
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SE cr. I. ence, to aboliſh confuſion and barbariſm, and 
to introduce order, regularity, and refinement. 


Neceſſaryto Ty pointing out and explaining theſe cauſes 
Fre cauſes And events, it is not neceſſary to obſerve the or- 
and events der of time with a chronological accuracy; it is 
which con- f . ; | 
tribute to- Of more importance to keep in view their mu- 
— tual connection and dependence, and to ſhow 
ment. how the operation of one event, or one cauſe, 
prepared the way for another, and augmented 
its influence, We have hitherto been contem- 
plating the progreſs of that darkneſs which ſpread 
over Europe from its firſt approach, to the pe- 
riod of greateſt obſcuration ; a more pleaſant ex- 
erciſe begins here, to obſerve the firſt dawning 
of returning light, to mark the various acceſſions 
by which it gradually increaſed and advanced 


towards the full ſplendor of day. 


The te- J. Tur Cruſades, or expeditions in order to 
eenV3-4 reſcue the Holy Land out of the hands of Infi- 
er- « dels, ſeem to be the firſt event that rouzed Eu- 
covernment rope from the lethargy in which it had been long 
and man- ſunk, and that tended to introduce any change 
; in government, or in manners. It is natural to 
The more the human mind to view thoſe places which 
cauſes of have been diſtinguiſned by being the reſidence of 
ce Te any illuſtrious perfonage, or the ſcene of any 
great tranſaction, with ſome degree of delight 
and veneration. From this principle flowed the 
ſuperſtitious devotion with which Chriſtians, 

from the earlieſt ages of the church, were ac- 
cuſtomed to viſit that country which the Al- 

mighty had ſelected as the inheritance of his fa- 

vourite people, and in which the Son of God had 
accompliſhed the redemption of mankind. As 

this diſtant pilgrimage could not be performed 
without conſiderable expence, fatigue, and dan- 

ger, it appeared the more meritorious, and 

came 
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came to be conſidered as an expiation for almoſt Sec. 1. 


every crime. An opinion which ſpread with 


rapidity over Europe about the cloſe of the 
tenth and beginning of the eleventh century, 
and which gained univerſal credit, wonderfully 
augmented the number of credulous pilgrims, 
and increaſed the ardour with which they under- 
took this uſeleſs voyage. The thouſand years 
mentioned by St. John * were ſuppoſed to be 
accompliſhed, and the end of the world to be 
at hand. A general conſternation ſeized man- 
kind; many relinquiſhed their poſſeſſions, and 
abandoning their friends and families, hurried 
with precipitation to the Holy Land, where they 
amagined that Chriſt would quickly appear to 
judge the world . While Paleftine continued 
ſubject to the Caliphs, they had encouraged the 
reſort of pilgrims to Jeruſalem; and conſidered 
this as a beneficial ſpecies of commerce, which 
brought into their dominions gold and filver, 
and carried nothing out but relicks and conſe- 
crated trinkets. But the Turks having con- 
quered Syria about the middle of the eleventh 
century, pilgrims were expoſed to outrages of 
every kind from theſe fierce barbarians*. This 
change happening preciſely at the juncture when 
the panic terror which I have mentioned render- 
ed pilgrimages moſt frequent, filled Europe with 
alarm and indignation. Every perſon who re- 
turned from Paleſtine related the dangers which 
he had encountered, in viſiting the holy city, 
and deſcribed with exaggeration the cruelty and 
vexations of the Turks. 

WHEN 


F Revel. XX. 2. 3, 4. 

Chronic. Will. Godelli ap. Bouquet Recueil des Hiſto- 
riens de France, tom. x. p. 262. Vita Abbonis, ibid. p. 
332. Chronic. S. Pantaleonis ap. Eccard. Corp. Scrip. me- 
dit ævi, vol. i. p. Annaliſta Saxo, ibid. 576. 

* Jo. Dan. Schoepflin de facris dolorum in origntem ex- 
peditionibus, p. 4. Argent. 1726. 4to. 
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diate occa- 
fion of them 
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When the minds of men were thus prepared, 
the zeal of a fanatical monk, who conceived 
the idea of leading all the forces of Chriſtendom 
againſt the infidels, and of driving them out 
of the Holy Land by violence, was ſufficient to 
give a beginning to that wild enterprize. Peter 
the hermit, for that was the name of this mar- 
tial apoſtle, run from province to province with 
a crucifix in his hand, exciting Princes and peo- 
ple to this Holy war, and wherever he came 
kindled the ſame enthuſiaſtic ardour for it with 
which he himſelf was animated. The council 
of Placentia, where upwards of thirty thouſand 
perſons were aſſembled, pronounced the (cheme 
to have been ſuggeſted by the immediate in- 
ſpiration of heaven. In the council of Cler- 
mont, ſtill more numerous, as ſoon as the mea- 
ſure was propoſed, all cried out with one voice, 
„It is the will of God.” Perſons of all ranks 
were ſmitten with the contagion ; not only the 
gallant nobles of that age, with their martial 
followers, whom the boldneſs of a romantic en- 
terprize might have been apt to allure, but men 
in the more humble and pacific ſtations of life ; 
eceleſiaſtics of every order, and even women 
and children, engaged with emulation in an un- 
dertaking which was deemed facred and meri- 
torious. If we may believe the concurring 
teſtimony of contempory authors, fix millions 
of perſons aſſumed the croſs, which was the 
badge that diſtinguiſhed ſuch as devored them- 
ſelves to this holy warfare. All Europe, ſays 
the Princeſs Anna Comnena, torn up from the 
foundation, ſeemed ready to precipitate itſelf 
in one united body upon Afia . Nor did the 

, fumes 


1 Fulcherius Carnotenſis ap. Bongarſii Geſta Dei per 
Francos, vol. i. 387. edit. Han. 1611. 
* Alexias. lib. x. ap. Byz. ſcript. vol. xi. p. 224. 
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fumes of this enthuſiaſtic zeal evaporate at once: Sr. I. 
the frenzy was as laſting as it was extravagant. 

During two centuries, Europe ſeems to have had 

no object but to recover or keep poſſeſſion of the 

Holy Land, and through that period vaſt ar- 

mies continued to march thither [N]. 


Tur firſt efforts of valour animated by en- The ſucceſs 
thuſiaſm were irreſiſtible ; part of the leſſer Aſia, l.. 
all Syria and Paleſtine, were wreſted from the in- 


fidels; the banner of the croſs was diſplayed on 


Mount Sion; Conſtantinople, the capital of the 


Chriſtian empire in the Eaſt, was ſeized by a 
body of thoſe adventurers, who had taken arms 
againſt the Mahometans, and an Earl of Flan- 
ders, and his deſcendants, kept poſſeſſion of 
the Imperial throne during half a century. But 
though the firſt impreſſion of the Cruſaders was 
ſo unexpected that they made their conqueſts 
with great eaſe, they found infinite difficulty in 
8 them. Eſtabliſnments ſo diſtant from 
urope, ſurrounded by warlike nations, animated 
with fanatical zeal ſcarcely inferior to that of the 
Cruſaders themſelves, were perpetually in dan- 
ger of being overturned. Before the expiration A, D. 1291. 
of the thirteenth century, the Chriſtians were 
driven out of their Aſiatic poſſeſſions, in acquir- 
ing of which incredible numbers of men had 
riſhed, and immenſe ſums of money had been 
waſted. The only common enterprize in which 
the European nations ever engaged, and which 
all undertook with equal ardour, remains a ſin- 
gular monument of human folly. 


Bur from theſe expeditions, extravagant as The beat 
they were, beneficial conſequences followed, f the Cru- 
which had neither been foreſeen nor expected. ſates on 
In their progreſs toward the Holy Land, the 8 
followers of the croſs marched through countries 


better 
[N] NOTE XIII. 
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Sect. J. better cultivated, and more civilized than their 


own. Their firſt rendezvous was commonly in 
Italy, in which Venice, Genoa, Piſa, and other 
Cities, had began to apply themſelves to com- 
merce, and had made ſome advances towards 
wealth as well as refinement. They embarked 
there, and landing in Dalmatia, purſued their 
route by land to Conſtantinople. Though the 
military ſpirit had been long extinct in the 
eaſtern Empire, and a deſpotiſm of the worſt 
ſpecies had annihilated almoſt every publick 
virtue, yet Conſtantinople, having never felt 
the deſtructiye rage of the barbarous nations, 
was the greateſt, as well as the moſt beautiful 
city in Europe, and the only one in which there 
remained any image of the ancient elegance in 
manners and arts. The naval power of the 
eaſtern Empire was conſiderable. Manufactures 
of the moſt curious fabrick were carried on in 
its dominions. Conſtantinople was the onl 

mart in Europe for the commodities of the Faſt 
Indies. Although the Saracens and Turks had 
torn from the Empire many of its richeſt pro- 
vinces, and had reduced it within very narrow 
bounds, yet great wealth flowed into the capi- 
tal from theſe various ſources, which not only 
cheriſhed ſuch a taſte for magmficence, but 
kept alive ſuch a reliſh for the ſciences as ap- 
pears conſiderable when compared with what 
was known in other parts of Europe. Even in 
Aſia, the Europeans who had aſſumed the croſs, 
found the remains of the knowledge and arts 
which the example and encouragement of the 
Caliphs had diffuſed through their Empire. Al- 
though the attention of the hiſtorians of the 
Cruſades was fixed on other objects than the 


ſtate of ſociety among the nations which they in- 


vaded, although moſt of them had neither taſte 
nor diſcernment enough to deſcribe theſe, they 
relate, however, ſuch ſignal acts of humanity 

and 
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and generoſity in the conduct of Saladin, as Sz cr. I. 


well as ſome other leaders of the Mahometans, 
as give us a very high idea of their manners. 
It was not poſſible for the Cruſaders to travel 
through ſo many countries, and to behold their 
various cuſtoms and inſtitutions, without acquir- 
ing information and improvement. Their views 
enlarged; their prejudices wore off; new ideas 
crowded into their minds; and they muſt have 
been ſenſible, on many occaſions, of the ruſticity 
of their own manners when compared with thoſe 
of a more poliſhed people. Theſe impreſſions 
were not ſo ſlight as to be effaced upon their re- 
turn to their native countries. A cloſe inter- 
courſe ſubſiſted between the Eaſt and Weſt 
during two centuries ; new armies were conti- 
nually marching from Europe to Afia, while 
former adventurers returned home and imported 
many of the cuſtoms to which they had been fa- 
miliarized by a long reſidence abroad. Accord- 
ingly, we diſcover, ſoon after the commence- 
ment of the Cruſades, greater ſplendour in the 
courts of Princes, greater pomp in publick cere- 
monies, a more refined taſte in pleaſure and 
amuſements, together with a more romantic 
ſpirit of enterprize (ſpreading gradually over Eu- 
rope; and to theſe wild expeditions, the effect 
of ſuperſtition or folly, we owe the firſt gleams 
of light which tended to diſpel barbarity and ig- 


norance. 


Bur theſe beneficial conſequences of the Cru- Their indu- 


fades took place flowly ; their influence upon the 


ſtate of property, and conſequently of power, in perty. 
the different kingdoms of Europe, was more im- 
mediate as wellas diſcernible. The nobles who 
aſſumed the croſs, and bound themſelves to march 
to the Holy Land, ſoon perceived that great ſums 
were neceſlary towards defraying the expence - 
ſuc 


ence on the 
ſtate of pro- 
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Se cr. I. ſuch a diſtant expedition, and enabling them to 
appear with ſuitable dignity at the head of their 
vaſſals. But the genius of the feudal ſyſtem was 9 
averſe to the impoſition of 1 taxes; 
and ſubjects in that age were unaccuſtomed to 
pay them. No expedient remained for levying 
the ſums requiſite, but the ſale of their poſſeſ- { 
ſions. As men were inflamed with romantic 
expectations of the ſplendid conqueſts which 
they hoped to make in Aſia, and poſſeſſed with 
ſuch zeal for recovering the Holy Land as ſwal- 
lowed up every other paſſion, they relinquiſhed 
their ancient inheritances without any reluctance, 
and for prices far below their value, that they 
might ſally forth as adventurers in queſt of new 
ſettlements in unknown countries. The Mo- 
narchs of the great kingdoms in the weſt, none 
of whom had engaged in the firſt Cruſade, 
eagerly ſeized this opportunity of annexing con- 
conſiderable territories to their crowns at ſmall 
expence =, Beſides this, ſeveral great barons 
who periſhed in the Holy war, having left no 
heirs, their fiefs reverted of courſe to their re- 
ſpective ſovereigns; and by theſe acceſſions of 
property as well as power taken from the one 
ſcale and thrown into the other, the regal au- 
thority increaſed in proportion as that of the 
Ariſtocracy declined. The abſence, too, of 
many potent vaſſals, accuſtomed to controul and 
give law to their ſovereigns, afforded them an 
opportunity of extending their prerogative, and 
of acquiring a degree of weight in the conſtitu- 
tion which they did not formerly poſſeſs. To 
theſe circumſtances, we may add, that as all 
who aſſumed the croſs were taken under the 
immediate protection of the church, and its 
heavieſt anathemas were denounced againſt ſuch 

as 


L Willelm, Malmſbur. Guibert. Abbas ap. Bongarſ. vol. 
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as ſhould diſquiet or annoy thoſe who had de- Sz cr. I. 


voted themſelves to this ſervice; the private 
quarrels and hoſtilities which baniſhed tranquil- 
lity from a feudal kingdom were ſuſpended or 
extinguiſhed ; a more general and ſteady admi- 
niſtration of juſtice began to be introduced, and 
ſome advances were made towards the eftabliſh- 
ment of regular governmentin the ſeveral king- 
doms of Europe OJ. 


Tur commercial effects of the Cruſades were Their com- 
not leſs conſiderable than thoſe which I have — * 


already mentioned. The firſt armies under the 
ſtandard of the croſs, which Peter the hermit 
and Godfrey of Bouillon led through German 
and Hungary to Conſtantinople, ſuffered > 
much by the length of the march, as well ag by 
the fierceneſs of the barbarous people who inha- 
bited thoſe countries, that it deterred others 
from taking the fame route; ſo that rather than 
encounter ſo many dangers, they choſe to go 
by ſea. Venice, Genoa, and Piſa furniſhed the 
tranſports on which they embarked. The ſum 
which theſe cities received merely for freight 
from ſuch numerous armies was immenſe x. 
This, however, was but a ſmall part of what 
they gained by the expeditions to the Holy 
Land ; the Cruſaders contracted with them for 
military ſtores and proviſions; their fleets kept 
on the coaſt as the armies advanced, by land ; 
and ſupplying them with whatever was wanting, 
engroſſed all the profits of that lucrative branch 
of commerce. The ſucceſs which attended the 
arms of the Cruſaders was productive of advan- 
tages ſtill more permanent. There are charters 
1 yet 


M Du Cange Gloſſar. voc. Cruce fignatus. Guil. Abbas 
ap. Bongarſ. vol. 32 480, 482. 
{O} NOTE XIV. f D 
Muratori Antiquit. Italic. medii ævi, vol. ii. 905. 
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Se cr. I. yet extant, containing grants to the Venetians, 
— Piſans, and Genoeſe, of the moſt extenſive im- 
munities in the ſeveral ſettlements which the 
Chriſtians made in Aſia. All the commodities 
| which they imported or exported are thereby ex- 
empted from every impoſition ; the property of 
entire ſuburbs in ſome of the maritime towns, 
f and of large ſtreets in others, is veſted in them; 
and all queſtions ariſing among perſons ſettled 
within their precincts, or who traded under their 
protection, are appointed to be tried by their 
own laws and by judges of their own appoint- 
ment 9, When the Cruſaders ſeized Conſtanti- 
nople, and placed one of their own leaders on 
the Imperial throne, the Italian States were like- 
wiſe gainers by that event. The Venetians who 
had planned the enterprize, and took a conſide- 
rable part in carrying it into- execution, did 
not neglect to ſecure to themſelves the chief 
advantages redounding from its ſucceſs. They 
made themſelves 'maſters of part of the ancient 
Peloponneſus in Greece, together with ſome of 
the moſt fertile iſlands in the Archipelago. Many 
valuable branches of the commerce, which 
formerly centered in Conſtantinople, were tranſ- 
ferred to Venice, Genoa, or Piſa. Thus a ſuc- 
ceſſion of events occaſioned by the Holy war, 
opened various ſources, from which wealth flow- 
ed in ſuch abundance in theſe cities *, as enabled 
them, in concurrence with another inſtitution 
which ſhall be immediately mentioned, to ſecure 
their own liberty and independence. 


The eſta- II. Tux inſtitution to which I alluded was the 


dliſhment . P43 i 2 "Hh 
of commu- forming of cities into communities, corporations, 


nities fa- , N N . at 
nities fa- or bodies politick, and granting them the privi- 


government lege of municipal juriſdiction, which contributed 


” order, | more, 
© Muratori Antiquit. Italic. medii ævi, vol. ii. p. 906, &c. 
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more, perhaps, than any other cauſe to intro- Secr. I. 


duce regular government, police and arts, and 


to diffuſe them over Europe. The feudal go- 
vernment had degenerated into a ſyſtem of op- 
preſſion. The uſurpations of the nobles were 
become unbounded and intolerable : they had 
reduced the great body of the people into a 
ſtate of actual ſervitude : the condition of thoſe 
dignified with the name of freemen, was often 
little preferable to that of the other. Nor was 
ſuch oppreſſion the portion of thofe alone who 
dweltin the country, and were employed in cul- 


tivating the eſtate of their maſter. Cities and The ancient 


cities, 


villages held of ſome great lord, on whom they 
depended for protection, and were no leſs ſub- 
ject to his arbitrary juriſdiction. The inhabi- 
rants were deprived of the natural, and moſt 
unalienable rights of humanity. They could 
not diſpoſe of the effects which their own induſ- 
try had acquired, either by a latter will, or by 
any deed executed during their life & They had 
no right to appoint guardians for their children 
during their minority. They were not permit- 
ted to marry without purchafing the conſent of 
the lord on whom they depended . If once 
they had commenced a law-ſuit, they durſt not 
terminate it by an accommodation, becauſe 
that would have deprived the lord in whole 
court they pleaded, of the perquiſites due to 
him on paſling ſentence 3. Services of various 
kinds, no leſs diſgraceful than oppreſſive, were 
exacted from them without mercy or mode- 
ration. The ſpirit of induſtry was checked 
in ſome cities by abſurd regulations, and m 

| others 


Q. Dacherii Spiceleg. tom. xi. p. 374, 375- edit. in 4to. Or- 
donnances des Rois de France, tom. iii. p. 204. Nd. 2. 6. 

® Ordonnances des Rois de France, tom. i. p. 22. tom. iii. 
p. 203. Ne. 1. Murat. Antiq. Ital. vol. iv. p. 20. Dacher. 
Spicel. vol. xi. p. 325, 341. 

5 Dacher. Spicel. vol. p. ix. 182. 
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Secr. I. others by unreaſonable exactions: nor would 
the narrow and oppreſſive maxims of a military 
ariſtocracy have permitted it ever to riſe to any 
degree of height or vigour “. 


ao foo DM a——— 4 at n 


The free Bur as ſoon as the cities of Italy began to 


dom of ci- 


ties firſt e. turn their attention towards commerce, and to 
ſtabliſhed in conceive ſome idea of the advantages which they 


_ might derive from it, they became impatient to 
ſhake oft the yoke of their inſolent lords, and ( 
to eſtabliſh among themſelves ſuch a free and c 
equal government as would render property ſe- 8 
cure, and induſtry flouriſning. The German 5 
Emperors, eſpecially thoſe of the Franconian { 
and Suabian lines, as the ſeat of their govern- l 
ment was far diſtant from Italy, poſſeſſed a } 
feeble and imperfect juriſdiction in that country. r 
Their perpetual quarrels either with the Popes or 
with their own turbulent vaſſals, diverted their g 
attention from the interior police of Italy, and t 
gave conſtant employment to their arms. Theſe 8 
circumſtances encouraged the inhabitants of ſome f 
of the Italian cities, towards the beginning of a 
the eleventh century, to aſſume new privileges, f 
to unite together more cloſely, and to form c 
themſelves into bodies politick under the govern- n 
ment of laws eſtabliſhed by common conſent u. t 
The rights, which many cities acquired by bold t 
or fortunate uſurpations, others purchaſed from v 
the Emperors, who deemed themſelves gainers t 
when they received large ſums for immunities 0 
which they were no longer able to withhold; f. 
and ſome cities obtained them gratuitouſly from | f 
the generoſity or facility of the Princes on whom t 
they depended. The great increaſe of wealth tl 
which the Cruſades brought into Italy, occaſi- 9 
oned a new kind of fermentation and activity Us Ie 

tne 11 


| r M. Abbe Mably obſervat. ſur Ihiſt. de France, tom. 
| | ii. . 2. 96. 
| Murat. Antiquit. Ital. vol. iv. p. 5. 
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the minds of the people, and excited ſuch a ge- Sec. I. 


neral paſſion for liberty and independence, that 
before the concluſion of the laſt Cruſade, all the 
conſiderable cities in that country had either 
purchaſed or had extorted large immunities from 
the Emperors [P]. 


Tars innovation was not long known in Italy ts iatro- 


before it made its way into France. Lows the 


Groſs, in order to create ſome power that might iato other 


counterbalance thoſe potent vaſſals who controul- 


ed, or gave law to the crown, firſt adopted the A D 1108, 


plan of conferring new privileges on the towns 
ſituated within his own domaine. Theſe privi- 
leges were called charters of community, by which 
he enfranchiſed the inhabitants, aboliſhed all 
marks of ſervitude, and formed them into cor- 
porations or bodies politick, to be governed by 
a council and magiſtrates of their own nomina- 
tion. Theſe magiſtrates had the right of ad- 
miniſtering juſtice within their own precincts, of 
levying taxes, of embodying and training to 
arms the militia of the town, which took the 
field when required by the ſovereign, under the 
command of officers appointed by the commu- 
nity, The great barons imitated the example of 
their monarch, and granted like immunities to 
the towns within their territories. They had 
waſted ſuch great ſums in their expeditions to 
the Holy Land, that they were eager to "ay hold 
on this new expedient for raiſing money, by the 
ſale of thoſe charters of liberty. Though the 
inſtitution of communities was as repugnant to 
their maxims of policy, as it was adverſe to 
their power, they diſregarded remote conſe- 
quences, in order to obtain preſent relief. In 
leſs than two centuries, ſervitude was aboliſhed 
in moſt of the towns in France, and they be- 

Vor. I. D came 


fp NOTE XV. 
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SecrT.1. came free corporations, inſtead of dependent 
villages, without juriſdiction or privileges [Q. 
Much about the ſame period, the great cities in 
Germany began to acquire like immunities, and 
laid the foundations of their preſent liberty and 
independence [R]. The practice ſpread quick- 
ly over Europe, and was adopted in Spain, 
England, Scotland, and all the other feudal 
kingdoms [S]. 


ts happy THz good effects of this new inſtitution were 

fects upon . gs” 

the condi- immediately felt, and its influence on govern- 

tion of the ment as well as manners was no leſs extenſive 

tant; than ſalutary. A great body of the people was 
teleaſed from ſervitude, and from all the arbitra- 
ry and grievous impoſitions to which that wretch- 
ed condition had ſubjected them. Towns, upon 
acquiring the right of community, became fo 
many little republicks, governed by known and 
equal laws. Liberty was deemed ſuch an eſ- 
ſential and characteriſtic part in their conſtitu- 
tion, that if any ſlave took refuge in one of 
them, and reſided there during a year without 
beirg claimed, he was inſtantly declared a free- 
man, and admitted as a member of the commu- 


. nity W. 


upon the As one part of the people owed their liberty 
a to the erection of communities, another was in- 
debted to them for their ſecurity. Such had 
been the ſtate of Europe during ſeveral centu- 
ries, that ſelf-preſervation obliged every man to 
court the patronage of ſome powerful baron, and 
in times of danger his caſtle was the place to 
which all reſorted for ſafety. But towns ſur- 


rounded with walls, whoſe inhabitants were re- c 
| gularly 
al NOTE XVI. IRI NOTE XVII 
[SINOTE XVII. 3 


W Statut. Humberti Bellojoci Dacher. Spicel. vol. ix. 182. 
185. Charta Comit, Forenſ. ibid. 193. 
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gularly trained to arms, and bound by intereſt, Sz or. I. 


as well as by the moſt ſolemn engagements, re- 
ciprocally to defend each other, afforded a more 
coramodious and ſecure retreat. The nobles 
began to be conſidered as of leſs importance, 
when they ceaſed to be the ſole guardians to 
whom the people could look up for protection 
againſt violence. 


Ir the nobility ſuffered ſome diminution of abe 


their credit and power by the privileges granted — 


to the cities, the crown acquired an increaſe of 
both. As there were no regular troops kept on 
foot in any of the fendal kingdoms, the Mo- 
narch could bring no army into the field but 
what was compoſed of ſoldiers furniſhed by the 
crown-vaſſals, always jealous of the regal au- 
thority ; nor had he any funds for carrying on 
the public ſervice, but ſuch as they granted him 


with a very ſparing hand. But when the mem- 


bers of communities were. permitted to bear 
arms, and were trained to the uſe of theſe, this 
in ſome degree ſupplied the firſt defect, and gave 
the crown the command of a body of men in- 
dependent of its great vaſſals. The attachment 
of the cities to their ſovereigns, whom they re- 
ſpected as the firſt authors of their liberties, and 
whom they were obliged to court as the pro- 
tectors of their immunities againſt the domineer- 
ing ſpirit of the nobles, contributed ſomewhat 
towards removing the ſecond evil, as, on many 
occaſions, it procured the crown ſupplies of mo- 
ney which added new force to government “. 


Tux acquiſition of liberty made ſuch a happy upon the 


increale of 


change in the condition of all the members of 
D 2 com- 


* Ordon. des Rois de France, tom. i. 602, 785, tom. ii. 
318, 422. | 
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*r. J. communities, as rouſed them from that inaction 

—Y> into which they had been ſunk by the wretch- 
edneſs of their former ſtate. The ſpirit of in- 
duſtry revived. Commerce became an object of 
attention, and began to flouriſh, Population 
increaſed. Independence was eſtabliſhed ; and 
wealth flowed into cities which had long been 
the ſeat of poverty and oppreſſion. Wealth was 
accompanied by its uſual attendants, oſtentation 
and luxury ; and though the former was inelegant 
and cumberſome, and the latter indelicate, they 
ted gradually to greater refinement in manners, 
and in the habits of life. Together with this 
improvement in manners, a more regular ſpecies 
of government and police was introduced. As 
cities grew to be more populous, and the occa- 
ſions of intercourſe among men increaſed, ſta- 
tutes and regulations multiphed of courſe, and 
all became ſenſible that their common ſafety 
depended on obſerving them with exactneſs, and 
on puniſhing ſuch as violated them with promp- 
titude and rigour. Laws and ſubordination, as 
well as poliſhed manners, taking their riſe in 
cities, diffuſed themſelves inſenſibly through the 
reſt of the ſociety. 


The cha- III. Tur inhabitants of cities having obtained 
ditants perſonal freedom and municipal juriſdiction, ſoon 
quire poli- acquired civil liberty and political power. It was 
tical power a fundamental principle in the feudal ſyſtem of 
of the con- policy, that no freeman could be governed or 
fitution. taxed unleſs by his own conſent. In conſequence 
of this, the vaſſals of every baron were called to 
his court, in which they eſtabliſhed, by mutual 
conſent, ſuch regulations as they deemed moſt 
beneficial to their ſmall ſociety, and granted 
their ſuperior ſuch ſuppliesof money, as were pro- 
portional to their abilities, or to his wants. The 


barons 
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barons themſelves, conformably to the ſame 82 cr. I. 
maxim, were admitted into the ſupreme aſſem- "> 
bly of the nation, and concurred with the ſove- 
reign in enacting laws, or in impoſing taxes. As 
the ſuperior lord, according to the original plan. 
of feudal policy, retained the direct property of 
thoſe lands which he granted, in temporary poſ- 
ſeſſion, to his vaſſals, the law, even after fiefs 
became hereditary, ſtill ſuppoſed this original 
| practice to ſubſiſt, and a baron continued to be 
7 conſidered as the guardian of all who reſided 
| within his territories. The great council of each 
| nation, whether diſtinguiſhed by the name of 
; a parliament, a diet, the Cortes, or the ſtates 
i general, was compoſed entirely of ſuch barons, 
and dignified eccleſiaſticks, as held immediately 
of the crown. Towns, whether ſituated within 
the royal domaine, or on the lands of a ſubject, 
depended for protection on the lord of whom 
they held. They had no legal name, no politi- 
cal exiſtence, which could entitle them to be ad- 
mitted into the legiſlative aſſembly, or could give 
them any authority there. But as ſoon as they 
were enfranchiſed, and formed into Bodies Cor- 
rate, they became legal and independent mem- 
rs of the conſtitution, and acquired all the 
rights eſſential to freemen. Amongſt theſe, the 
moſt valuable, was the privilege of a deciſive 
voice in enacting public laws, and granting na- 
tional ſubſidies. It was natural for cities, accuſ- 
tomed to a form of municipal government, ac- 
cording to which no regulation could be eſta- 
bliſhed within the community, and no money 
could be raifed but by their own conſent, to 
claim this privilege. The wealth, the power and 
conſideration which they acquired on recovering 
their liberty, added weight to their claim; and 
favourable eyents happened, or fortunate con- 
junctures 
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Se cr. I. junctures occurred, in the different kingdoms of 
Europe, which facilitated or forwarded their ob- 
taining poſſeſſion of this important right. In 
England, one of the firſt countries in which the 
repreſentatives of boroughs were admitted into 
the great council of the nation, the barons who 

N. P. 1265. took arms againſt Henry III. fummoned them to 
attend parliament, in order to add greater popu- 
larity to their party, and to ſtrengthen the bar- 
rier againſt the encroachment of regal power. 
In France, Philip the Fair, a Monarch no leſs 
ſagacious than enterprizing, conſidered them as 
inſtruments which might be employed with equal 
advantage to extend the royal prerogatiye, to 
counterbalance the exorbitant power of the no- 
bles, and to facilitate the impoſition of new taxes. 
With theſe views, he introduced the deputies of 
ſuch towns as were formed into communities in- 
to the ſtates general of the nation v. In the Em- 
pire, the wealth and immunities of the Imperial 
cities placed them on a level with the moſt con- 
ſiderable members of the Germanick body. Con- 
ſcious of their own power and dignity, they pre- 
tended to the privilege of forming a ſeparate 

A.D. 1293. bench in the diet; and made good their preten- 
ſion “. 


The happy Bor in what way ſoever the repreſentatives of 
i os Cities firſt gained a place in the legiſlature, that 
government. event had great influence on the form and ge- 
nius of government. It tempered the rigour of 
ariſtocratical oppreſſion with a proper mixture 

of popular liberty: It ſecured to the great body 

of the people, who had formerly no repreſenta- 

tives, active and powerful guardians of their 

rights and privileges: It eſtabliſned an interme- 

diate power between the King and nobles, to 

which 


Y paſquier Recherches de ja France, p. 8 i. edit. Par. 1633. 
2 Pfeſſel Abregè deVhiſtoire & droit d' Allemagne, p. 408. 
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which each had recourſe alternately, and which Se cr. I. 
at ſome times oppoſed the uſurpations of the for 


mer, on other occaſions checked the encroach- 
ments of the latter. As ſoon as the repreſenta- 
tives of communities gained any degree of cre- 
dit and influence in the legiſlature, the ſpirit of 
laws became different from what it had former- 
ly been; it flowed from new principles; it was 
directed towards new objects; equality, order, 
the publick good, and the redreſs of grievances, 
were phraſes and ideas brought into uſe, and 
which grew to be familiar in the ſtatutes and ju- 
riſprudence of the European nations. Almoſt all 
the efforts in favour of liberty in every country 
of Europe, have been made by this new power 
in the legiſlature. In proportion as it roſe to 
conſideration and influence, the ſeverity of the 
ariſtocratical ſpirit decreaſed; and the privileges 
of the people became gradually more extenſive 
as the antient and exorbitant juriſdiction of the 
nobles was abridged [ T]. 


IV. Taz inhabitants of towns having been de- The people 


clared free by the charters of communities, that 


part of the people which reſided in the country, franchile- 


and was employed in agriculture, began to re- 
cover liberty by enfranchiſement. During the 
rigour of feudal government, as hath been al- 
ready obſerved, the great body of the lower 
people was reduced to ſervitude. They were 
ſlaves fixed to the ſoil which they cultivated, 
and together with it were transferred from one 
proprietor to another, by ſale, or by convey- 
ance. The ſpirit of feudal policy did not favour 
the enfranchiſement of that order of men. It 
was an eſtabliſhed maxim, that no vaſlal could 
legally diminiſh the value of a fief, to the de- 
triment of the lord from whom he had received 
it. In conſequence of this, manumiſſion by the 

| authority 
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Sr cr. IJ. authority of the immediate maſter was not va- 

n; ney | unleſs it was confirmed by the ſuperi- 
or lord of whom he held, ſlaves belonging to the 
fief did not acquire a complete right to their li- 
berty. Thus it became neceſſary to aſcend 
through all the gradationsof feudal holding from 
the King, the lord Paramount *, A form of 
procedure ſo tedious and troubleſome, diſcou- 
raged the practice of manumiſſion. Domeſtic 
or perſonal ſlaves often obtained liberty from the 
humanity or beneficence of their maſters, to 
whom they belonged in abſolute property. The 
condition of ſlaves fixed to the ſoil, was much 
more unalterable. : 


The m- Bor the freedom and independence which 
— one part of the people had obtained by the inſti- 
thi, tution of communities, inſpired the other with 
the moſt ardent deſire of acquiring the ſame pri- 
vileges; and their ſuperiors, ſenſible of the be- 
nefits which they themſelves had derived from 
former conceſſions, were leſs unwilling to grati- 
fy them by the grant of new immunities. The 
enfranchiſement of ſlaves became more frequent; 
and the Monarchs of France, prompted by ne- 
ceſſity no leſs than by their inclination to reduce 
the power of the nobles, endeavoured to render it 
A. P. 1315, general. Louis X. and his brother Philip, iſſued 
«cd 1313. ordinances, declaring, „ That as all men were 
by nature free-born, and as their kingdom was 
called the kingdom of the Franks, they de- 
termined that it ſhould be ſo in reality as well as 
in name; therefore they appointed that enfran- 
chiſements ſhould be granted throughout the 
whole kingdom, upon juſt and reaſonable con- 
ditions . Theſe edicts were carried into im- 
mediate execution within the royal domaine. 
The example of their ſovereigns, together 3 
the 
Etabliſſemens de St. Louis, liv, ii. ch. 34. Ordon. tom i. 
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the expectation of conſiderable ſums which they Sz cr. I. 
might raiſe by this expedient, led many of the 


nobles to ſet their dependents at liberty ; and 
ſervitude was gradually aboliſhed in almoſt every 
province of the kingdom [U]. In Italy, the 
eſtabliſhment of republican government in their 
great cities, the genius and maxims of which 
were extremely different from thoſe of the feudal 
policy, together with the ideas of equality, which 
the progreſs of commerce had rendered familiar, 
graqualy introduced the practice of enfranchi- 
ing the antient predial ſlaves. In ſome provin- 
ces of Germany, the perſons who had been ſub- 
ject to this ſpecies of bondage, were releaſed ; 
in others, the rigour of their ſtate was mitigated. 
In England, as the ſpirit of liberty gained 
ground, the very name and idea of perſonal ſer- 
vitude, without any formal — 
legiſlature to prohibit it, was totally baniſhed. 


ition of the 


Taz effects of ſuch a remarkable change in The effeas 


the condition of ſo great a part of the people, 


could not fail of being conſiderable and exten- pro 
ſive. The huſbandman, maſter of his own in- * 


duſtry, and ſecure of reaping for himſelf the 
fruits of his labour, became the farmer of the 
ſame fields where he had formerly been com- 
pelled to toil for the benefit of another. The 
odious names of maſter and of ſlave, the moſt 
mortifying and depreſſing of all diſtinctions to 
human nature, were aboliſned. New proſpects 
opened, and new incitements to ingenuity and 
enterprize preſented themſelves to thoſe who 
were emancipated. The expectation of better- 
ing their fortune, as well as that of railing 
themſelves to a more honourable condition, 
concurred in calling forth their activity and ge- 


nius; and a numerous claſs of men, who for- 
merly 


[U] NOTE xx. 
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Sr cr. I. merly had no political exiſtence, and were em- 
ployed merely as inſtruments of labour, became 
uſeful citizens, and contributed towards aug- 
menting the force or riches of the ſociety, 
which adopted them as members, 


The intro V. Tux various expedients which were em» 
more regu- Ployed in order to introduce a more regular, 
— mgee equal, and vigorous adminiſtration of juſtice, 
juſtice,con- Contributed greatly towards the improvement of 
tributes to. ſociety. What was the particular mode of diſ- 
provement penſing juſtice in the ſeveral barbarous nations 
of lociety. which over-ran the Roman Empire, and took 
poſſeſſion of its different provinces, cannot now 

be determined with certainty, We may conclude 

from the form of government eſtabliſhed among 

them, as well as from their ideas concerning the 

nature of ſociety, that the authority of the ma- 

giſtrate was extremely limited, and the inde- 
pendence of individuals proportionally great. 

Hiſtory and records, as far as theſe reach back, 

juſtify this concluſion, and reprefent the ideas 

and exereiſe of juſtice in all the countries of Eu- 

rope, as little different from thoſe which muſt 

take place in a ſtate of nature, To maintain 

the order and tranquillity of ſociety by the regu- 

lar execution of known laws; to inflict ven- 

geance on crimes deſtructive of the peace and 

ſafety of individuals, by a proſecution carried on 

in the name, and by the authority of the com- 
munity z to conſider the puniſhment of crimi- 

nals as a public example to deter others from vi- 

olating the laws; were objects of government 

little underſtood in theory, and leſs regarded in 
practice. The magiſtrate could hardly be ſaid 

to hold the ſword of juſtice; it was left in the 

hands of private perſons. Reſentment was al- 

moſt the ſole motive for proſecuting crimes ; and 

to gratify that paſſion was the end and rule in 
puniſhing 
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_ puniſhing them. He who ſuffered the wrong, Ss cr. I. 


was the only perſon who had a right to purſue 
the aggreſſor, and to exact or to remit the pu- 
niſhment. From a ſyſtem of judicial procedure, 
ſo crude and defective as ſeems to be ſcarcely 
compatible with the ſubſiſtence of civil ſociety, 
diſorder and anarchy flowed. Superſtition con- 
curred with this ignorance concerning the nature 
of government, in obſtructing the adminiſtra- 
tion of juſtice, or in rendering it capricious and 
unequal. To provide remedies for theſe evils, 
ſo as to give a more regular courſe to juſtice, 
was, during ſeveral centuries, one great object of 
political wiſdom. The regulations for this pur- 
poſe may be reduced to three general heads: To 
explain theſe, and to point out the manner in 
which they operated, is an important article in the 
hiſtory of ſociety among the nations of Europe. 


1. Taz firſt conſiderable ſtep towards eſta- 


This effeQ- 
y abo- 


bliſhing an equal adminiſtration of juſtice, was lithing the 


the aboliſhment of the right which individuals 
claimed of waging war with each other, in their 
own name, and by their own authority. To 
repel injuries, and to revenge wrongs, is no leſs 
natural to man than to cultivate friendſhip: and 
while ſociety remains in its moſt ſimple ſtate, the 


practice of 
private war. 


Original 
ideas of men 
concerning 


former is conſidered as a perſonal right no leſs juſtice. 


unalienable than the latter. Nor do men 1n this 
ſituation deem that they have a title to redreſs 
their own wrongs alone; they are touched with 


the injuries of thoſe with whom they are con- 


nected, or in whoſe honour they are intereſted ; 
and are no leſs prompt to avenge them. The 
ſavage, how imperfectly ſoever he may compre- 
hend the principles of political union, feels 
warmly the ſentiments of ſocial affection, and 
the obligations ariſing from the ties of blood. 
On the appearance of an injury or affront of- 


fered to his family or tribe, he kindles into rage, 
and 
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8e cr. I. and purſues the authors of it with the keeneſt 
e reſentment. He conſiders it as cowardly to ex- 
pect redreſs from any arm but his own, and as 
infamous to give up to another the right of de- 
termining what reparation he ſhould accept, or 
with what vengeance he ſhould reſt ſatisfied. 


Theſe leads THE maxims and practice of all uncivilized 
tier of pfl. nations, with reſpect to the proſecution and pu- 
vate war. niſhment of offenders, particularly thoſe of the 
ancient Germans, and other Barbarians who in- 

vaded the Roman Empire, are perfectly conform- 

able to theſe ideas. While they retained their 

native ſimplicity of manners, and continued to 

be divided into ſmall tribes or ſocieties, the de- 

fects in this imperfect ſyſtem of criminal juriſ- 
prudence (if it merits that name) were leſs ſen- 

| ſibly felt. When they came to ſettle in the ex- 
| tenſive provinces which they had conquered, and 
to form themſelves into great monarchies ; when 
new objects of ambition preſenting themſelves, 
increaſed both the number and violence of their 
diſſenſions, they ought to have adopted new 
maxims concerning the redreſs of injuries, and 
[ to have regulated by general and equal laws, 
4 that which they formerly left to be directed by 
the caprice of private paſſion. But fierce and 

haughty chieftains, accuſtomed to avenge them- 

ſelves on ſuch as had injured them, did not 

think of relinquiſhing a right which they con- 

ſidered as a privilege of their order, and a mark 

of their independence. Laws enforced by the 

authority of Princes and Magiſtrates who poſ- 

ſeſſed little power, commanded no great degree 

of reverence. The adminiſtration of juſtice 

| among rude illiterate people, was not ſo accu- 
1 rate, or deciſive, or uniform, as to induce men 
| to ſubmit implicitly to its determinations. Every 
offended 


* 8 de Mor. German. cap. 21. Vell. Paterc. lib. ii. 
C. 1 1 . 


; 
| 
i 
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offended baron buckled on his armour, and Szcr. I. 
ſought redreſs at the head of his vaſſals. His 
adverſary met him in like hoſtile array. Neither 
of them appealed to impotent laws, which could 
afford them no protection. Neither of them 
would ſubmit points, in which their paſſions 
were warmly intereſted, to the ſlow determina- 
tion of a judicial enquiry. Both truſted to their 
ſwords for the deciſion of the conteſt. The kin- 
dred and dependents of the aggreſſor, as well as 
of the defender, were involved in the quarrel. 
They had not even the liberty of remaining neu- 
tral. Such as refuſed to act in concert with the 
party to which they belonged, were not only ex- 
poſed to infamy, but ſubjected to legal penalties. 


Tux different kingdoms of Europe were torn The perni- 
and afflicted, during ſeveral centuries, by inteſ- r 
tine wars, excited by private animoſities, and 
carried on with all the rage natural to men of 
fierce manners, and of violent paſſions. The 
eſtate of every baron was a kind of independent 
territory, disjoined from thoſe around it, and 
the hoſtilities between them were perpetual. 

The evil became ſo inveterate and deep-rooted, 
that the form and laws of private war were 
aſcertained, and regulations concerning it made 
a part in the ſyſtem of juriſprudence ®, in the 
fame manner as if this praCtice had been founded 
in ſome natural right of humanity, or in the 


original conſtitution of civil ſociety. 


So great was the diſorder, and ſuch the cala- Veriow me- 
mities which theſe perpetual hoſtilities occaſion- ployed in 
ed, that various efforts were made to wreſt from 94, 
the nobles this pernicious privilege which they ; 

claimed, 


v Reaumanoir Couſtumes de Beauvoiſis, ch. 59, et les 
notes de Thaumaſſiere, p. 447. | 


46 


A VIEW OF THE 


Sr cr. I. claimed. It was the intereſt of every ſovereign 
—” to aboliſh a practice which almoſt annihilated 


his authority. Charlemagne prohibited it by an 
expreſs law, as an invention of the devil to de- 
ſtroy the order and happineſs of ſociety ?; but 
the reign of one Monarch, however vigorous 
and active, was too ſhort to extirpate a cuſtom 
ſo firmly eſtabliſhed. Inſtead of enforcing this 
prohibition, his feeble ſucceſſors durſt venture 
on nothing more than to apply palliatives. They 
declared it unlawful for any perſon to com- 
mence war, until he had ſent a formal defiance 


to the kindred and dependents of his adverſary ; 


they ordained that, after the commiſſion of the 
treſpaſs or crime which gave riſe to a private 
war, forty days muſt elapſe before the perſon 
injured ſhould attack the vaſſals of his adverſary ; 
they enjoined all perſons to ſuſpend their private 
animoſities, and to ceaſe from hoſtilities when 
the King was engaged in any war againſt the 
enemies of the nation. The church co-operat- 
ed with the civil magiſtrate, and interpoſed its 
authority in order to extirpate a practice ſo re- 
pugnant to the ſpirit of Chriſtianity. Various 
councils iſſued decrees, prohibiting all private 
wars; and denounced the heavieſt anathemas 
againſt ſuch as ſhould diſturb the tranquillity of 


ſociety, by claiming or exerciſing that barba- 


rous right. The aid of religion was called in to 
combat and ſubdue the ferocity of the times. 
The Almighty was faid to have manifeſted, by 
viſions and revelations to different perſons, his 
diſapprobation of that ſpirit of revenge, which 
armed one part of his creatures againſt the 
other. Men were required, in the name of God, 
to ſheath their ſwords, and to remember the 
ſacred ties which united them as Chriſtians, and 
as members of the ſame ſociety. But this 

junction 


E Capitul. A. D. 801. Edit. Baluz. vol. i. p. 37m. 
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junction of civil and eccleſiaſtical authority, Sz cr. I. 
though ſtrengthened by every thing moſt apt to 
alarm and to over-awe the credulous ſpirit of 
thoſe ages, produced no other effect than ſome 
temporary — of hoſtilities, and a ceſ- 
ſation from war on certain days and ſeaſons con- 
ſecrated to the more ſolemn acts of devotion: 
The nobles continued to aſſert this dangerous 
privilege; they refuſed to obey ſome of the laws 
calculated to annul or circumſcribe it; they 
eluded others; they petitioned; they remonſ- 
trated; they ſtruggled for the right of private 
war as the higheſt and moſt honourable diſtinc- 
tion of their order. Even ſo late as the fourteenth 
century, we find the nobles in ſeveral provinces 
of France contending for their ancient method 
of terminating their differences by the ſword, in 
preference to that of ſubmitting them to the de- 
cifion of any judge. The final abolition of this 
practice in that kingdom, and the other coun- 
tries in which it prevailed, is not to be aſcribed 
ſo much to the force of ſtatutes and decrees, 
as to the gradual increaſe of the royal authority, 
and to the imperceptible progreſs of juſter ſenti- 
ments concerning government, order, and public 


ſecurity [X]. 


2. THE prohibition of the form of trial by The proti- 
judicial combat, was another conſiderable ſtep — 
towards the introduction of ſuch regular govern- — 
ment as ſecured publick order and private tran- — 1 
quillity. As the right of private war left many mentin the 
of the quarrels among individuals to be decided, — ac. 
like thoſe between nations, by arms; the form dee. 
of trial by judicial combat, which was eſtabliſh- 
ed in every country of Europe, baniſhed equity 
from courts of juſtice, and. rendered chance or 
force the arbiter of their determinations. In 
civilized nations, all tranſactions of any impor- 


tance 
(X] NOTE XXL, 
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Sr cr. I. tance are concluded in writing. The exhibition 
ou ya of the deed or inſtrument is full evidence of the 
the judicial fact, and aſcertains with ae what each 
proceedings party had ſtipulated to perform. But among a 
die ages, Tude people, when the arts of reading and 
writing were ſuch uncommon attainments, that 

to be maſter of either, intitled a perſon to the 
appellation of a clerk or learned man, ſcarcely 

any thing was committed to writing but treaties 
between Princes, their grants and charters to 

their ſubjects, or ſuch tranſactions between pri- 

vate parties as were of extraordinary conſe- 
quence, or had an extenſive effect. The grea- 

ter part of affairs in common life and buſineſs, 

were carried on by verbal contracts or promiſes. 

This, in many civil queſtions, not only made it 
difficult to bring proof ſufficient to eſtabliſh any 

claim, but encouraged falſehood and fraud, by 
rendering them extremely eaſy. Even in crimi- 

nol caſes, where a particular fact muſt be aſcer- 

tained, or an accuſation be diſproved, the nature 

and effect of legal evidence was little underſtood 

by barbarous nations. To define with accuracy 

that ſpecies of evidence which a court had rea- 

ſon to expect; to determine when it ought to 

inſiſt on poſitive proof, and when it ſhould be 
ſatisfied with a proof from circumſtances ; to 
compare the teſtimony of diſcordant witneſſes ; 

and to fix the degree of credit due to each; 

were diſcuſſions too intricate and ſubtile for the 
juriſprudence of ignorant ages. In order to 

avoid encumbering themſelves with theſe, a 

more ſimple form of procedure was introduced 

into courts as well civil as criminal. In all caſes, 

where the notoriety of the fact did not furniſh 

the cleareſt and moſt direct evidence, the per- 

ſon accuſed, or he againſt whom an action was 
brought, was called legally, or offered volun- 

tarily to purge himſelf by oath ; and upon his 
declaring 
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declaring his innocence, he was inſtantly ac- Szecr.1. 


quitted *, This abſurd practice effectually ſcreen- 
ed guilt and fraud from detection or puniſh- 
ment, by rendering the temptation to perjury ſo 
powerful, that it was not eaſy to reſiſt it. The 
pernicious effects of it were ſenſibly felt; and in 
order to guard againſt them, the laws ordained, 
that oaths ſhould be adminiſtered with great 
ſolemnity, and accompanied with every circum- 
ſtance which could inſpire religious reverence, 
or ſuperſtitious terror. This, however, proved 
a feeble remedy : theſe ceremonious rites became 
familiar, and their impreſſion on the imagina- 
tion gradually diminiſhed; men who could ven- 
ture to diſregard truth, were not apt to ſtartle 
at the ſolemnities of an oath. Their obſervation 


of this, put legiſlators upon deviſing a new ex- 


pedient for rendering the purgation by oath more 
certain and ſatisfactory, They required the 
perſon accuſed to appear with a certain number 
of freemen, his neighbours or relations, who 


corroborated the oath which he took, by ſwear- 


ing that they believed all that he had uttered to 
be true. Theſe were called Compurgators, and 
their number varied according to the importance 
of the ſubject in diſpute, -or the nature of the 
crime with which a perſon was charged *. In. 


ſome caſes, the concurrence of no leſs than three 


hundred of theſe auxiliary witneſſes was requiſite 
to acquit the perſon accuſed*. But even this de- 
vice was found to be ineffectual. It was a point 
of honour with every man in Europe, during 
ſeveral ages, not to deſert the chief on whom he 

Vol. I. 2 depended, 


Leg. Burgund. Tit. 8, & 45. Leg. Aleman. Tit. 89. Leg. 
Baiwar. Tit. 8. 5. 2. &c. 
& Du Cange Gloſſar. voc. Juramentum, vol. iii. p. 1607. 
Edit. Benedid. * Du Cange, ibid. vol. ii. p. 159% 
_} Spelman Gloſſar. voc. Afath. Gregor. Turon. Hiſt lib. 
vi. c. 9. 212 5 
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SE cr. I. depended, and to ſtand by thoſe with whom the 
ties of blood connected him. Whoever then 
was bold enough to violate the laws, was ſure of 
| devoted adherents, willing to abet, and eager to 
ſervye him in whatever manner he required. The 
formality of calling Compurgators, proved an 
apparent, not a real ſecurity, againſt falſehood 
and perjury; and the ſentences of courts, while 
they continued to refer every point in queſtion 
to the oath of the defendant, became ſo — 
iniquitous as excited univerſal indignation again 
this method of procedure“. 
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rbeſe i- SENSIBLE. of theſe defects, but ſtrangers to 
" — the manner of; correcting them, or of intro- 
k of appeal- ducing} a more proper form, our anceſtors, as 
j ———_ :nfallible method of- diſcovering truth, and 
F of guarding, againſt deception, appealed to Hea- 
ö ven, and referred every point in diſpute to be 
| determined, as they imagined, by the deciſions 
of unerring wiſdom and impartial 22 The 
perſon accuſed, in order to prove his innocence, 
ſubmitted, in ſome caſes to trial, by plunging 
his arm. in boiling water; by lifting a red-hot 
iron with his naked hand; by walking bare-foot 
over burning plough-ſhares; or by other experi- 
particularly Ments equally perilous and formidable. On other 
by judicial occaſions, he challenged his accuſer to fight him 
in ſingle combat. All theſe various forms of | 
trial were conducted with many devout ceremo- | 
nies; the miniſters of religion were employed, | 
the Almighty was called upon to interpoſe for 
the manifeſtation: of guilt, and for the protecti- | 
on of innocence; and whoever eſcaped unhurt, 
or came off victorious, was pronounced to be 
acquitted by the Judgment of God *. 
AmMono | 
* Leg. Longobard. lib. ii. tit. 55. $ 34. . 
* — Difſertatio de jodicks bes Antiquit. Italic. 1 
vol. ii. p. 612. 
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Amon all the whimſical and abſurd inſtituti- Se cr. I. 
ons which owe their exiſtence to the weakneſs of — 
human reaſon, this, which ſubmitted queſtions duQion of 
that affected the property, the reputation, and tir practice 


| a 7 : favoured b 
the lives of men, to the determination of chance, the ſupertti- 


or of bodily ſtrength and addreſs, appears to be n of the 
the moſt A and — —_—_ 
were circumſtances, however, which led the nati- 
ons of Europe to conſider this equivocal mode of 
deciding any point in conteſt, as a direct appeal 
to Heaven, and a certain method of diſcovering 
its will, As men are unable to comprehend the 
manner in which the Almighty carries on the 
government of the univerſe, by equal, fixed, 
and general laws, they are apt to imagine, that 
in every caſe which their paſſions or intereſt ren- 
der important in their own eyes, the Supreme 
Ruler of all ought viſibly to diſplay his power, 
in vindicating innocence and puniſhing vice. It 
requires no inconſiderable degree of ſcience and 
philoſophy to correct this popular error. But the 
ſentiments prevalent in Europe during the dark 
ages, inſtead of correCting, ſtrengthened it. Re- 
ligion, for ſeveral centuries, conſiſted chiefly in 
believing the legendary hiſtory of thoſe ſaints 
whoſe names croud and diſgrace the Romiſh ca- 
lendar. The fabulous tales concerning their mi- 
racles, had been declared authentic by the bulls 
of Popes, and the decrees of councils = 
made the great ſubject of the inſtructions whic 
the clergy offered to the people, and were re- 
ceived by them with implicit credulity and ad- 
miration. By attending to theſe, men were ac- 
cuſtomed to believe that the eſtabliſhed laws of 
nature might be violated on the moſt frivolous 
occaſions, and were taught to look rather for 
particular and extraordinary acts of power un- 
der the divine adminiſtration, than to contem- 


plate the regular progreſs and execution of a ge- 
E 2 neral 


£2 
Sr cr. I. 


And like- 
wiſe by 
their marti- 
al ſpirit, 
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neral plan. One ſuperſtition prepared the way 
for another; and whoever believed that the Su- 
preme Being had interpoſed miraculouſly on 
thoſe trivial occaſions mentioned in legends, 
could not but expect his intervention in matters 
of greater importance, when ſolemnly referred 
to his deciſion. 


W1TH this ſuperſtitious opinion, the martial 
ſpirit of Europe, during the middle ages, con- 
curred in eſtabliſhing the mode of trial by judi- 
cial combat. To be ready to maintain with 
his ſword whatever his lips had uttered, was the 
firſt maxim of honour with every gentleman. 
To aſſert their own rights by force of arms, to 
inflict vengeance on thoſe who had injured or 
affronted them, were the diſtinction and pride of 
high-ſpirited nobles. The form of trial by com- 
bat coinciding with this maxim, flattered and gra- 
tified theſe paſſions. Every man was the guar- 
dian of his own honour, and of his own life; 
the juſtice of his cauſe, as well as his future re- 
putation, depended on his own be and 
proweſs. This mode of deciſion was conſidered, 
accordingly, as one of the happieſt efforts of 
wiſe policy; and as ſoon as it was introduced, 
all the forms of trial by fire or water, and other 
ſuperſtitious experiments, fell into diſuſe, or 
were employed only in controverſies between 
perſons of inferior rank. The trial by combat 
was authorized over all Europe, and received in 
every country with equal ſatisfaction. Not only 
queſtions concerning uncertain or conteſted facts, 
but general and abſtraCt points in law, were de- 
termined by the iſſue of a combat; and the 
latter was deemed a method of diſcovering 
truth more liberal, as well as more ſatisfactory, 
than that by examination and argument. Not 
only might parties, whoſe minds were exaſpe- 
rated by the eagerneſs and the hoſtility of op- 

poſition, 

* 
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poſition, defy their antagoniſt, and require him Sect. I. 
to make good his charge, or to prove his inno- 
cence, with his (word ; but witneſſes, who had 
no intereſt in the iſſue of the queſtion, though 
called to declare the truth by laws which 
ought to have afforded them protection, were 
equally expoſed to the danger of a challenge, 
and equally bound to aſſert the veracity of their 
evidence by dint of arms. To complete the 
abſurdities of this military juriſprudence, even 
the character of a judge was not ſacred from its 
violence. Any one of the parties might inter- 
rupt a judge when about to deliver his opinion; 
might accuſe him of iniquity and corruption in 
the moſt reproachful terms, and throwing down 
his gauntlet, might challenge him to defend his 
integrity in the field; nor could he, without 
infamy, refuſe to accept the defiance, or decline 


to enter the liſts againſt ſuch an adverſary. 


Tnus the form of trial by combat, like other It becomes 
abuſes, ſpread gradually, and extended to all 
perſons, and almoſt to all caſes. Eccleſiaſticks, 
women, minors, ſuperannuated and infirm per- 
ſons, who could not with decency or juſtice be 
compelled to take arms, and to maintain their 
own cauſe, were obliged to produce champions, 
whom they engaged, by affection or rewards, to 
fight their battles. The ſolemnities of a judicial 
combat were ſuch as were natural in an action, 
which was conſidered both as a formal appeal to 
God, and as the final deciſion of queſtions of the 
higheſt moment. Every circumſtance relating . 
to them, was regulated by the edicts of Princes, 
and explained in the comments of lawyers, with 
a minute and even ſuperſtitious accuracy. Skill 
in theſe laws and rights was the only ſcience of 

which 
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Sect. I. which warlike nobles boaſted, or which they 
—— yere ambitious to attain *. 


The perni- By this barbarous cuſtom, the natural courſe 
ene etes of proceeding, both in civil and criminal queſ- 
tions, was entirely perverted, Force uſurped 
the place of equity in courts of judicature, and 
juſtice was baniſhed from her proper manſion. 
2 Diſcernment, learning, integrity, were qualities 
leſs neceſlary to a judge than bodily ſtrength and 
dexterity in the uſe of arms. Daring courage, 
and ſuperior vigour of addreſs, were of more 
moment towards ſecuring the favourable iſſue of 
a ſuit, than the equity of a cauſe, or the clear- 
neſs of the evidence. Men, of courſe, applied 
themſelves to cultivate the talents which they 
found to be of greateſt utility: As ſtrength of bo- 
dy and Ae in arms were no leſs requiſite in 
thoſe liſts which they were obliged to enter in 
defence of their private rights, than in the field 
of battle, where they met the enemies of their 
country, it became the great object of educati- 
on, as well as the chief employment in life, to 
acquire theſe martial accompliſhments: The 
adminiſtration of juſtice, inſtead of accuſtom- 
ing men to liſten to the voice of equity, or to 
reverence the deciſions of law, added to the fe- 
rocity of their manners, and taught them to 
conſider force as the great arbiter of right and 

wrong. | 


Various ex- THESE pernicious effects of the trial by com- 
olihing bat were ſo obvious, that they did not altogether 
this prac- eſcape the view of the unobſerving age in which 
; it was introduced. The clergy, from the be- 
ginning, remonſtrated againſt it as repugnant to 

the 


M See a curious diſcourſe concerning the laws of judicial 
combat, by Thomas of Woodſtock, Duke of Glouceſter, 
uncle to Richard II. in Spelman's Gloſſar. voc. Campus, 
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the ſpirit of Chriſtianity, and ſubverſive of juſ- Szcr. I. 
tice and order v. But the maxims and paſſion "VV 


which favoured it, had taken ſach holds of the 
minds of 'men, that they diſregarded admoni- 
tions and cenſures, which on other occaſions 
would have ſtruck them with terror. The evil 
was too great and inveterate to yield to that re- 
medy, and continuing to inoreaſe, the civil 
power at length found it neceſſary to interpoſe. 
Conſcious, however, of their own limited au- 
thority, monarchs proceeded with caution; and 
their firſt attempts to reſtrain, or to ſet any 
bounds to this practice, were extremely feeble. 
One of the earlieſt reſtrictions of this practice 
which occurs in the hiſtory of Europe, is that of 
Henry I. of England. It extended no farther 
than to prohibit the trial by combat in queſtions 
concerning property of ſmall value . Louis VII. 
of France imitated his example, and iflued an 
edict to the ſame effect. St. is, whoſe ideas 
as a legiſlator were far ſuperior to thoſe of his 
age, endeavoured to introduce a more 

juriſprudence, and to ſubſtitute the trial by evi- 
dence, in place of that by combat, But his 
regulations, with reſpect to this, were confined 
to his own domains; for the great vaſſals of the 
crown poſſeſſed ſuch independent authority, and 
were ſo fondly attached to the antient practice, 
that he durſt not venture to extend it to the whole 
kingdom. Some barons voluntarily adopted his 
regulations: The ſpirit of courts of juſtice be- 
came averſe to the mode of deciſion by combat, 
and diſcouraged it on every occaſion. The no- 
bles, nevertheleſs, thought it ſo honourable to 


depend' for the ſecurity of their lives and for- 
| tunes 


N Du Cange Gloſſar. voc. Duellum, vel. ii. p. 1675. 
© Bruſſel Uſage des Fiefs, vol. ii. p. 962. 
r Ordon. tom. i. p. 16. | 
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Sect. I. tunes on their own courage alone, and contend- 
ed with ſo much yehemence for the preſervation 
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of this ;fayourite privilege of their order, that 
the ſucceſſors of St. Louis, unable to oppoſe, 
and afraid/of offending, ſuch powerful ſubjects, 
were obliged not only to tolerate, but authorize 
the practice which he had attempted to abo- 
liſh & In other countries of Europe, efforts 
equally zealous were employed to maintain the 
eſtabliſhed cuſtom ; and ſimilar conceſſions were 
extorted from their reſpective ſovereigns. It 
continued, however, to be be an object of po- 
licy with every monarch of abilities or vigour, 
to explode the trial by combat; and various 
edicts were iſſued for this purpoſe. But the ob- 
ſervation which was made concerning the right 
of private war, is equally applicable to the mode 
of trial under review. No cuſtom, how abſurd 
ſoever it may be, if it has ſubfiſted thn" 
derives its force from the manners and preju- 
dices of the age in which it prevails, was ever 
aboliſhed by the bare promulgation of laws and 
ſtatutes. - The ſentiments of the people muſt 
change, or ſome new power ſufficient to counter- 
act it muſt be introduced. Such a change, ac- 
cordingly, took place in Europe, as ſcience gra- 
dually increaſed, and ſociety advanced towards 
more perfect order. In proportion as the pre- 
rogative of Princes extended, and came to ac 
quire new force, a power, intereſted in ſup- 
preſſing every practice favourable to the inde- 
pendence of the nobles, was introduced. The 
{truggle, nevertheleſs, ſubſiſted for ſeveral cen- 
turies; ſometimes the new regulations and ideas 
ſeemed to gain ground; ſometimes ancient ha- 


bits recurred; and though, upon the whole, the 


trial by combat went more and more into diſ- 
uſe, yet inſtances of it occur, as late as the ſix- 
teenth 


QC Ordon. tom. i. p. 328, 390, 435. 
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teenth century, in the hiſtory both of France Sr cr. I. 
and of England. In proportion as it declined, —Y* 
the regular adminiſtration of juſtice was reſtor- 

ed, the proceedings of courts were directed by 

known Jaws, the ſtudy of theſe became an ob- - 

ject of attention to judges, and the people of 
Europe advanced faſt towards civility, when this 

great cauſe of the ferocity of their manners was 
removed [VI. | 


3. By authorizing the right of appeal from —— 
the court of the Barons to thoſe of the King, and ,ciingfrom 
ſubjecting the deciſions of the former to the re- the courts 
view of the latter, a new ſtep, not leſs conſider- one, ano- 
able than thoſe which I have already mentioned, ther great 
was taken towards eſtabliſhing the regular, con- ment in the 
ſiſtent, and vigorous adminiſtration of juſtice, . 
Among all the encroachments of the feudal no- tice. ; 
bles on the prerogative of their Monarchs, their 
uſurping the adminiſtration of juſtice with ſu- 
preme authority, bothin civil and criminal cauſes, 
within the precincts of their own eſtates, was the 
moſt ſingular. In other nations ſubjects have 
contended with their Princes, and have endea- 
voured to extend their own power and privileges; 
but-in the hiſtory of their ſtruggles and preten- 
ſions, we diſcover nothing ſimilar to this right 
which the feudal barons claimed, and acquired. 

It muſt have been ſomething peculiar in their Origio of 
genius and manners that ſuggeſted this idea, and a e. 
prompted them to inſiſt on ſuch a claim. Among yendeat ju- 
. riſdiftion of 
the rude ' gray who conquered the various pro- the nobility. 


vinces of the Roman Empire, and eſtabliſhed 


new kingdoms there, the paſſion of reſentment, 
too impetuous to bear controul, was permitted 
to remain almoſt unreſtrained by the authority 
of laws. The perſon offended, as has been ob- 
ſerved, retained not only the right of proſecut- 


ing 


[Y] NOTE XXII. 
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Sr cr. I. ing but of puniſhing his adverſary. To him it 
—— belonged to inflict ſuch vengeance as ſatiated 


his rage, or to accept of ſuch ſatisfaction as ap- 
peaſed it. But while fierce barbarians continued 
to be the ſole judges in their own cauſe, their 
enmities were implacable and immortal ; they 
ſet no bounds either to the degree of their ven- 
geance, or to the duration of their reſentment. 
The exceſſes which this occaſioned, proved ſo 
deſtructive of peace and order in ſociety, as 
forced them to think of ſome remedy. At firſt, 
arbiters mterpoſed, and by perſuaſion or intrea- 
ty prevaited on the party offended to accept of 
a fine or compoſition from the aggreſſor, and to 
drop all farther proſecution. But as ſubmiſſion 
to perſons who had no legal or magiſterial au- 
thority was altogether voluntary, it me 'ne- 
ceſſary to eſtabliſn judges with power ſufficient 
to enforce their own deciſions. The leader 
whom they were accuſtomed to follow and to 
obey, whoſe courage they reſpected, and in 
_ whoſe integrity they placed confidence, was the 
perſon to whom a martial people naturally com- 
mitted this important — Every chief- 
tain was the commander of his tribe in war, and 
their judge in peace. Every baron led his vaſ- 
ſals to the field, and adminiſtered juſtice to 
them in his hall. Their high-ſpirited depen- 
dents would not have recogmzed any other au- 
thority, or have ſubmitted to any other juriſ- 
diction. But in times of turbulence and vio- 
lence, the exerciſe of this new function was at- 
tended not only with trouble, but with danger. 
No perſon could aſſume the character of a judge, 
if he did not poſſeſs power ſufficient to protect 
the one party from the violence of private re- 
venge, and to compel the other to accept of 


ſach reparation as he enjoined, In — 
0 
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of the extraordinary efforts which this office re- Sz cr. I. 
quired, judges, beſides the fine which they ap- 
pointed to be paid as a compenſation to the per- 

ſon or family who had been injured, levied an 
additional ſum as a recompence for their own 

labour; and in all the feudal kingdoms the lat- 

ter was not only as preciſely aſcertained, but as 
regularly exacted, as the former. 


Tuus, by the natural operation of circum- The exteat 
ſtances peculiar to the manners or political ſtate fea: of this 
of the feudal nations, ſeparate and territorial privilege. 
juriſdictions came not only to be eſtabliſhed 
in every kingdom, but were eſtabliſhed in 
ſuch a way, that the intereſt of the barons con- 
curred with their ambition in maintaining and 
extending them. It was not merely a point of 
honour with the feudal nobles to diſpenſe juſtice 
to their vaſſals; but from the exerciſe of that 
power aroſe one capital branch of their revenue ; 
and the emoluments of their courts were fre- 
quently the main ſupport of their dignity. It 
was with infinite zeal that they aſſerted and de- 
fended this high privilege of their order. By 
this inſtitution, however, every kingdom in Eu- 
rope was ſplit into as many ſeparate principalities 
as it contained powerful barons. Their vaſſals, 
whether in peace or in war, were hardly ſenſible 
of any authority, but that of their ſuperior lord. 

They felt themſelves ſubject to no other com- 
mand. They were amenable to no other juriſ- 
diction. The ties which linked together theſe 
ſmaller confederacies became cloſe and firm; the 
bonds of public union relaxed, or were diſſolved, 
The nobles ſtrained their invention in deviſing re- 
gulations which tended to aſcertain and perpetu- 
ate this diſtinction. In order to guard againſt any 
appearance of ſubordination in their * — 
thole 
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de cr. I. thoſe of the crown, they conſtrained their mo- 


Expedients 
employed in 
order to li- 


narchs to prohibit the royal judges from enter- 
ing their territories, or from claiming any juriſ- 
diction there; and if, either through miſtake, 
or from the ſpirit of encroachment, any royal 
Judge ventured to extend his authority to the 
vaſſals of a baron, they might plead their right 
of exemption ; and the lord of whom they held 
could not only reſcue them our of his hands, 
but was intitled to legal reparation for the injury 
and affront offered to him. The juriſdiction of 
the royal judges ſcarcely reached beyond the 
narrow limits of the King's demeſnes. Inſtead 
of a regular gradation of courts, all acknow- 
ledging the authority of the ſame general laws, 
and looking up to theſe as the guides of their 
deciſions, there were in every feudal kingdom a 
thouſand independent tribunals, the proceedings 
of which were directed by local cuſtoms and 
contradictory forms. The colliſion of juriſdic- 
tion among theſe numerous courts often retard- 
ed the execution of juſtice: The variety and 
caprice of their modes of procedure muſt have 
for ever kept the adminiſtration of it from at- 
taining any degree of uniformity or perfec- 
tion. 


ALL the monarchs of Europe perceived theſe 
encroachments on their juriſdiction, and bore 


mit or abo- them with impatience. But the uſurpations of 


liſh it. 


the nobles were ſo firmly eſtabliſhed, and the 
danger of endeavouring to overturn them by 
open force was ſo manifeſt, that they were 
obliged to remain ſatisfied with attempts to un- 
dermine them. Various expedients were em- 
ployed for this purpoſe; each of which merit 
attention, as they mark the progreſs of law 
and equity in the ſeveral kingdoms of Europe. 

At 
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At firſt, Princes endeavoured to circumſcribe the Sz cr. I. 


juriſdiction of the barons, by permitting them 
to take cognizance only of ſmaller offences, re- 
ſerving thoſe of greater moment, under the ap- 
pellation of Pleas of the Crown, and Royal Cauſes, 


to be tried in the King's courts. This affected 


only the barons of inferior note; the more 


werful nobles ſcorned ſuch a diſtinction, and 


not only claimed unlimited juriſdiction, but 
obliged their ſovereigns to grant them charters, 
conveying or recognizing this privilege in the 
moſt ample form. The attempt, nevertheleſs, 
was productive of ſome good conſequences, and 
paved the way for more. It turned the attention 
of men towards a juriſdiction diſtinct from that 
of the baron whoſe vaſlals they were; it accuſ- 
tomed them to the pretenſions of ſuperiority 
which the crown claimed over territorial judges ; 
and taught them, when oppreſſed by their own 
ſuperior lord, to look up to their ſovereign as 


their protector. This facilitated the introducti- 


on of appeals, by which Princes brought the de- 
ciſions of the barons courts under the review of 
the royal judges. While trial by combat ſub- 
ſiſted in full vigour, no point decided according 
to that mode, could be brought under the re- 
view of another court. It had been referred to 
the judgment of God; the iſſue of battle had 
declared his will; and it would have been impi- 
ous to have called in queſtion the equity of the 
divine deciſion. But as ſoon as that barbarous 
cuſtom began to fall into diſuſe, Princes encou- 
raged the vaſſals of the barons to ſue for redreſs, 
by appealing to the royal courts. The progreſs 
of this practice, however, was ſlow and gradual. 
The firſt inſtances of appeals were on account 
of the delay, or the refuſal of juſtice in the baron's 
court; and as theſe were countenanced by the 
ideas of ſubordination in the feudal n 

the 
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Sect, I. the nobles allowed them to be introduced with- 
A out much oppoſition. But when theſe were fol- 
lowed by appeals on account of the injuſtice or 
iniquity of the ſentence, the nobles then began to 
be ſenſible, that if this innovation became gene- 
ral, the ſhadow of power alone wonld remain in 
their hands, and all real authority and juriſdic- 
tion would center in thoſe courts which poſſeſſed 
the right of review. They inſtantly took the 
alarm, remonſtrated againft the encroachment, 
and contended boldly for their ancient privileges. 
But the monarchs in the different kingdoms of 
Europe purſued their plan with ſteadineſs and 
prudence. Though forced to 4 their ope- 
rations on ſome occaſions, and ſeemingly to 
yield when any formidable confederacy of their 
vaſſals united againſt them, they reſumed their 
meaſures as ſoon as they obſerved the nobles to 
be remiſs or feeble, and puſhed them with vi- 
gour. They appointed the royal courts, which 
originally were ambulatory, and irregular with 
reſpect to their times of meeting, to be held in 
a fixed place, and at ſtated ſeaſons. They were 
ſolicitous to name judges of more diſtinguiſhed 
abilities than ſuch as preſided in the courts of the 
barons. They added dignity to their character, 
and ſplendour to their aſſemblies. They labour- 
ed to render their forms regular, and their de- 
crees conſiſtent. Such judicatories became, of 
courſe, the objects of public confidence as well 
/ as veneration. The people relinquiſhing the par- 
tial tribunals of their lords, were eager to bring 
every ſubject of conteſt under the more equal 
and diſcerning eye of thoſe whom their ſove- 
reign had choſen to give judgment in his name. 
Thus kings became once more the heads of the 
community, and the diſpenſers of juſtice to their 
ſubjects. The barons, in ſome kingdoms, ceaſ- 
ed to exerciſe their right of juriſdiction, becauſe 
. & 
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it ſunk into contempt; in others, it was cireum- Sz cr. I. 
ſcribed by ſuch regulations as rendered it inno- —Y 
cent, or it was entirely aboliſhed by expreſs, 
ſtatutes. Thus the adminiſtration of juſtice 
taking its riſe from one- ſource, and fullowing 
one direction, held its courſe in every ſtate with 


more uniformity, and with greater force [Z]. 


VI. Taz forms and maxims of the canon The regu- 
law, which were become univerſally reſpectable . of 
from their authority in the ſpiritual courts, con- law promote 
tributed not a little towards theſe improvements {.a 1.” 
in juriſprudence which I have enumerated. If viſtration. 
we conſider the canon law politically, and"'view 
it either as a ſyſtem framed on purpoſe to aſſiſt 
the clergy in uſurping powers and juriſdiction 
no leſs repugnant to the nature of their function, 
than inconſiſtent with the order of government; 
or as the chief inſtrument in eſtabliſhing the do- 
minion of the Popes; which ſhook the throne, 
and endangered the liberties, of every kingdom 
in Europe, we muſt! pronounce it one of the 
moſt formidable engines ever formed againſt the 
happineſs of civil ſociety; But if we contem- 
plate it merely as a code of laws reſpecting the 
rights and property of individuals, and attend 
only to the civil effects of its deciſions concern- 
ing theſe, it will appear in a different, and a . 
much more favourable light. In ages of igno- The pro- 


greſs of ec- 


rance and credulity, the miniſters of religion are Sg 

the objects of ſuperſtitious veneration, When vfurpatico, 

the barbarians who over-ran the Empire firft 

embraced the Chriſtian faith, they found the 

clergy in poſſeſſion of conſiderable power; and 

they naturally transferred to thoſe new guides 

the profound ſubmiſſion and reverence which 

they were accuſtomed to yield to the prieſts of 

that religion which they had forſaken. They 
deemed 
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Sr cr. 1. deemed their perſons to be as ſacred as their 
— function; and would have conſidered it as im- 
pious to ſubject them to the profane juriſdiction 
of the laity. The clergy were not blind to the 
advantages which the weakneſs of mankind af- 
forded them. They eſtabliſhed courts, in which 
every queſtion relating to their own character, 
their function, or their property was tried. They 
pleaded, and obtained an almoſt total exemp- 
tion from the authority of civil judges. Upon 
different pretexts, and by a multiplicity of arti- 
fices, they communicated this privilege to ſo 
many perſons, and extended their juriſdiction to 
ſuch a variety of caſes, that the greater part of 
thoſe affairs which give riſe to conteſt and liti- 
gation, was drawn under the cognizance of the 
ſpiritual courts. | 


The plenof Bur in order to diſpoſe the laity to ſuffer theſe 
— uſurpations without murmuring or oppoſition, it 
dence wore was neceſſary to convince them, that the admi- 
perfect de iſtration of juſtice would be rendered more 
civil courts. perfect by the eſtabliſhment of this new ju- 
riſdiction. This was not a difficult undertaking, 
at the period when eccleſiaſticks carried on their 
encroachments with the — ſucceſs. That 
ſcanty portion of ſcience which ſerved to guide 
men in the ages of darkneſs, was wholly engroſſ- 
ed by the clergy. They alone were accuſtomed 
to read, to enquire, and to reaſon. Whatever 
knowledge of ancient juriſprudence had been 
preſerved, either by tradition, or in ſuch books 
as had eſcaped the deſtructive rage of barbarians, 
was poſſeſſed only by them. Upon the maxims 
of that excellent ſyſtem, they founded a code of 
laws conſonant to the great principles of equity. 
Being directed by fixed and known rules, the 
forms of their courts were aſcertained, and their 


deciſions became uniform and conſiſtent, Nor 
| did 
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did they want authority ſufficient to enforce their Sz cr. I. 
ſentences. Excommunication and other eccleſi- 

aſtical cenſures, were puniſhments more formi- 

dable than any that civil judges could inflict in 
ſupport of their decrees. 

IT is not ſurpriſing, then, that eccleſiaſtical TÞ* 894 
juriſprudence ſhould — ſuch an object of imitatiog 
admiration and reſpect; that exemption from — 
civil juriſdiction was courted as a privilege, and 
conferred as a reward. It is not ſurpriſing, that 
even to rude people, the maxims of the canon 
law ſhould appear more equal and juſt than that 
11|-digeſted juriſprudence which directed all pro- 
ceedings in the civil courts. According to the 
latter, the differences between contending barons 
were terminated, as in a ſtate of nature, by the 
ſword; according to the former, every matter 
was ſubjected to the deciſion of laws. The 
one, by permitting judicial combats, left chance 
and force to be arbiters of right or wrong, of 
truth or falſehood; the other, paſſed judgment 
with reſpect to theſe by the maxims of equity, 
and the teſtimony of witneſſes. Any error or 
iniquity in a ſentence pronounced by a baron 
to whom feudal juriſdiction belonged, was irre- 
mediable, becauſe originally it was ſubject to 
the review of no ſuperior tribunal ; the ecclefia(- 
tical law eſtabliſhed a regular gradation of courts, 
through all which a cauſe might be carried by 
appeal, until it was determined by that autho- 
rity which was held to be ſupreme in the church. 

Thus the genius and principles of the canon 
law prepared men for approving thoſe three great 
alterations in the feudal juriſprudence which 
J have mentioned. But it was not with reſpect 
to theſe points alone that the canon law ſuggeſt- 
ed improvements beneficial to ſociety. Many 
of the regulations, now deemed the barriers of 
perſonal ſecurity, or the ſafeguards of private 
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Scr. I. property, are contrary to the ſpirit, and repug- 


nant to the maxims, of the civil juriſprudence, 
known in Europe during ſeveral centuries, and 
were borrowed -from the rules and practice of 
the eccleſiaſtical courts. By obſerving the wiſ- 
dom and equity of the deciſions in theſe courts, 
men began to perceive the neceſſity either of de- 
ſerting the martial tribunals of the barons, or of 
attempting to reform them [AA], 


The revival VII. The revival of the knowledge and ſtudy 
of the Ro- 
of the Roman law co- operated with the cauſes 


man law 


contributes which I have mentioned, in introducing more 
ideas con. Juſt and liberal ideas concerning the nature of go- 
cerning juſ- vernment, and the adminiſtration of juſtice. A- 
der. mong the calamities which the devaſtations ot 
the barbarians who broke out upon the Empire 
brought upon mankind, one of the greateſt was 
their overturning the ſyſtem of Roman juriſpru- 
dence, the nobleſt monument of the wiſdom of 
that great people, formed to ſubdue and to go- 


The cir- vern the world. The laws and regulations of a 


cumſtances 


from which Civilized community were altogether repugnant 


— the manners and ideas of theſe fierce invaders. 
oblivioa, They had reſpect to objects, of which a rude peo- 
ple had no conception; and were adapted to a 

ſtate of ſociety with which they were entirely un- 
acquainted. For this reaſon, wherever they ſet- 

tled, the Roman juriſprudence ſoon ſunk into 

6 oblivion, and lay buried for ſome centuries un- 
der the load of thoſe inſtitutions which the inha- 

bitants of Europe dignified with the name of 

laws. But towards the middle of the twelfth 
century, a copy of Juſtinian's Pandects was ac- 
Circumſtan- Cidentally diſcovered in Italy: By that time, 
ces which the ſtate of ſociety was ſo far advanced, and the 


favoured the 


revival of it. ideas of men ſo much enlarged and improved by. 


the occurrences of ſeveral centuries, during 
18 which 
[AA] NOTE XXIV, 
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which they had continued in political union, Szcr. J. 
that they were ſtruck with admiration of a ſy VE 


tem which their anceſtors could not comprehend. 
Though they had not hitherto attained ſuch a 
degree of refinement, as to catch from the an- 
_ cients a reliſh for true philoſophy, or ſpecula- 
tive ſcience; though they were ſtill inſenſible to 
the beauty and elegance of claſſical compoſition ; 
they were ſufficiently quahfied to judge with re- 
ſpe& to the merit of their ſyſtem of laws, in 
which all the points moſt intereſting to man- 
kind, and the chief objects of their attention in 
every age, were ſettled with diſcernment, pre- 
cifion and equity. All men of letters ſtudied 
this new ſcience with eagerneſs; and within a 
few years after the diſcovery of the Pandects, 
profeſſors of civil law were appointed, who 
taught it publickly in moſt countries of Eu- 
rope. 


Tux effects of having ſuch a perfect model The effects 


to ſtudy and to imitate were ſoon manifeſt. Men, 


as ſoon as they were acquainted with fixed and men, and 


general laws, perceived the advantage of them, 


and became impatient to aſcertain the = 2 


and forms by which judges ſhould regulate their 
deciſions. Such was the ardour with which they 
carried on an undertaking of fo great impor- 
tance to ſociety, that before the clofe of the 
twelfth century, the feudal law was reduced into 
a regular ſyſtem; the code of canon law was 
enlarged and methodized ; and the looſe un- 
certain cuſtoms of different provinces or king- 
doms were collected and arranged with an order 
and accuracy acquired from the knowledge of 
Roman juriſprudence. In ſome countries of 
Europe the Roman law was adopted as ſubſidiary 
to their own municipal law; and all caſes to 
Which the latter did not extend, were decided 
F 2. according 
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Se cr. I. according to the principles of the former. In 

> others, the maxims as well as forms of Roman 
juriſprudence mingled imperceptibly with the 
laws of the country, and had a powerful, though 
leſs ſenſible, influence, in improving and per- 
fecting them [BB J. 


From all THesE various improvements in the 1 of 
diſtinion juriſprudence, and adminiſtration of juſtice, oc- 
in profefli- caſioned a change of manners, of great impor- 
OY tance, and of extenſive effect. They gave riſe 
to a diſtinction of profeſſions; they obliged men 

to cultivate different talents, and to aim at dif- 

ferent accompliſhments, in order to qualify 

- themſelves for the various departments and 
functions which became neceſſary in ſociety &. 
Among uncivilized nations, there is but one 


profeſſion honourable, that of arms. All the 


ingenuity and vigour of the human mind are 
exerted in acquiring military ſkill, or addreſs. 
The functions of peace are few and ſimple ; 
and require no particular courſe of education or 
ſtudy, as a preparation for diſcharging them. 
This was the ſtate of Europe during ſeveral 
centuries. Every gentleman, born a ſoldier, 
ſcorned any other occupation ; he was taught 
no ſcience but that of war; even his exerciſes 


and paſtimes were feats of martial proweſs. Nor 


did the judicial character, which perſons of noble 
birth were alone entitled to aſſume, demand an 
degree of knowledge beyond that which ſuc 
untutored ſoldiers poſſeſſed. To recolle& a few 
traditionary cuſtoms which time had confirm- 
ed, and rendered reſpectable ; ro mark out the 
liſts of battle with due formality ; to obſerve the 
iſſue of the combat; and to, pronounce whether 
it 
BB] NOTE XXV. 
Dr. Ferguſon's Eſſay on the Hiſtory of Civil Society, 
part iv. p. 1. 
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it had been conducted according to the laws of Scr. I. 
arms; included every thing that a baron, who 


acted as a judge, found it neceſſary to under- 
ſtand. | 


Bur when the forms of legal proceeding were The effeas 
fixed, when the rules of deciſion were commit- — 2 

ted to writing, and collected into a body, law 
became a ſcience, the knowledge of which re- 
quired a regular courſe of ſtudy, together with 
long attention to the practice of courts. Mar- 
tial and illiterate nobles had neither leiſure nor 
inclination to undertake a taſk ſo laborious, as 
well as ſo foreign from all the occupations which 
they deemed entertaining, or ſuitable to their 
rank. They gradually relinquiſhed their places 
in courts of juſtice, where their ignorance ex- 
poſed them to contempt. They became wear 
of attending to the diſcuſſion of caſes, which 
grew too intricate for them to comprehend. Not 
only the judicial determination of points which 
were the ſubject of controverſy, but the conduct 
of all legal buſineſs and tranſactions, was com- 
mitted to perſons trained by previous ſtudy and 
application to the knowledge of law. An order 
of men, to whom their fellow-citizens had 
daily recourſe for advice, and to whom they 
looked up for deciſion in their moſt important 
concerns, naturally acquired conſideration and 
influence in ſociety. They were advanced to 
honours which had been conſidered as the pecu- 
liar rewards of military virtue. They were en- 
truſted with offices of the higheſt dignity, and 
moſt extenſive power. Thus, another profeſſi- 
on than that of arms, came to be introduced 
among the laity, and was reputed honourable, 
The functions of civil life were attended to. 


The talents requiſite for diſcharging them were 
cultivated, A new road was opened to wealth 


and 
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SecT. I. and eminence. The arts and virtues of peace 
were placed in their proper rank, and received 
their due recompence [CC|. ; 


The Sick VIII. Warrrz improvements ſo important 

introduces With reſpect to the ſtate of ſociety and the admi- 

more liberal niſtration of juſtice gradually made progreſs in 

and mers Europe, ſentiments more liberal and generous 

generous had begun to animate the nobles. Theſe were 

inſpired by the ſpirit of Chivalry, which, * 

conſidered, commonly, as a wild inſtitution, the 

effect of caprice, and the ſource of extravagance, 

aroſe naturally from the ſtate of ſociety at that 

period, and had a very ſerious influence in re- 

fining the manners of the European nations. 

Chant. The feudal ſtate was a ſtate of perpetual war, 
valry. A : 

rapine, and anarchy; during which the weak 

and unarmed were expoſed every moment to in- 

ſults or injuries. The power of the ſovereign 

was too limited to prevent theſe wrongs; and the 

adminiſtration of juſtice too feeble to redreſs 

them. Thete was ſcarcely any protection a- 

gainſt violence and oppreſſion, but what the va- 

G lour and generoſity of private perſons afforded. 

The ſame ſpirit of enterpriſe which had prompt- 

ed ſo many gentlemen to take arms in defence 

of the oppreſſed pilgrims in Paleſtine, incited 

others to declare themſelves the patrons and a- 

vengers of injured innocence at home. - When 

the final reduction of the Holy Land under the 

dominion of infidels put an end to theſe foreign 

expeditions, the latter was the only employment 

left for the activity and courage of adventurers. 

To check the inſolence of overgrown oppreſlors ; 

to ſuccour the diſtreſſed ; to reſcue the helpleſs 

from captivity ; td 22 or to avenge women, 

orphans, and eccleſiaſtics, Who could not bear 

arms in their own defence; to redreſs wrongs, 

| „ 
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and to remove grievances ; were deemed acts of Sz cr, I, 


71 


the higheſt proweſs and merit. Valour, huma -. 


nity, courteſy, juſtice, honour, were the cha- 
racteriſtic qualities of chivalry. To theſe were 
added religion, which mingled itſelf with every 


paſſion and inſtitution during the middle ages, 


and by infuſing a large proportion of enthuſiaſ- 
tic zeal, gave them ſuch force, as carried them 
to romantic exceſs. Men were trained to knight- 
hood by a long previous diſcipline; they were 
admitted into the order by ſolemnities no leſs de- 
vout than pompous; every perſon of noble birth 
courted that honour; it was deemed a diſtincti- 
on ſuperior to royalty; and monarchs were 
proud to receive it from the hands of private 
gentlemen. | 


Tuis fingular inſtitution, in which valour, 
gallantry, and religion, were ſo ſtrangely. blend- 
ed, was wonderfully adapted to the taſte and ge- 
nius of martial nobles; and its effects were ſoon 
viſible in their manners. War was carried on 
with leſs ferocity, when humanity came to be 
deemed the ornament of knighthood no leſs than 
courage. More gentle and poliſhed manners 
were introduced, when courteſy was recom- 
mended as the moſt amiable of knightly virtues. 
Violence and oppreſſion decreaſed, when it was 
reckoned meritorious to check and to puniſh 
them. A ſcrupulous adherence to. truth, with 
the moſt religious attention to fulfil every engage» 
ment, became the diſtinguiſhing characteriſtic of 
a gentleman, becauſe chivalry was regarded ag 
the ſchool of honour, andinculcated the moſt de- 
licate ſenſibility with reſpect to that point. The 
admiration of theſe qualities, together with the 
high diſtinctions and prerogatives conferred on 
knighthood in every part of Europe, inſpired per- 
ſons of noble birth on ſome occaſions with a ſpe- 

cies 


— 
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cial effects. 
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Secr. I. cies of military fanaticiſm, and led them to ex- 


tra vagant enterpriſes. But they imprinted deep- 
ly in their minds the principles of generoſity and 
honour. Theſe were ſtrengthened by every 


thing that can affect the ſenſes, or touch the 


heart. The wild exploits of thoſe romantic 
knights who allied forth in queſt of adventures, 
are well known, and have been treated with pro- 
per ridicule. The political and permanent ef- 
fects of the ſpirit of chivalry have been leſs ob- 
ſerved. Perhaps, the humanity which accom- 
panies all the operations of war, the refinements 
of gallantry, and the point of honour, the three 
chief circumſtances which diſtinguiſh modern 
from ancient manners, may be aſcribed in a 
great meaſure to this whimſical inſtitution, ſeem- 
ingly of little benefit to mankind. The ſenti- 
ments which chivalry inſpired, had a wonderful 
influence on manners and conduct during the 
twelfth, thirteenth, fourteenth, and fifteenth 
centuries. - They were: ſo deeply rooted, that 
they continued to operate after the vigour and 
reputation of the inſtitution itſelf began to de- 
cline. Some conſiderable tranſactions, recorded 
in the following hiſtory, reſemble the adventur- 
ous exploits of chivalry, rather than the well re- 
gulated operations of ſound policy. Some of 
the moſt eminent perſonages, whoſe characters 
will be delineated, were ſtrongly tinctured with 
this romantic ſpirit. Francis I. was ambitious 
to diſtinguiſh himſelf by all the qualities of an 
accompliſhed knight, and endeavoured ta imi- 
tate the enterpriſing genius of chivalry in war, 
as well as its pomp and courteſy during peace. 
The fame which he acquired by theſe ſplendid 
actions, ſo far dazzled his more temperate rival, 
that he departed on ſome occaſions from his 
uſual prudence and moderation, and. emulated 

Francis 
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Francis in deeds of proweſs, or of gallantry Sz cr. I. 
[DD]. | ER 


IX. Tux progreſs of ſcience, and the cultiva- The pro- 
tion of literature, had conſiderable effects in fg of © 
changing the manners of the European nations, ereat iaflu- 


and introducing that civility and refinement by — 
which they are now diſtinguiſhed. At the time ud — 
when their Empire was overturned, the Romans, 
though they had loſt that correct taſte which has 
rendered the productions of their anceſtors the 
ſtandards of excellence, and models for imitati- 
on to ſucceeding ages, ſtill preſerved their love 
of letters, and cultivated the arts with great ar- 
dour. But rude barbarians were fo far from be- lenorance | 
ing ſtruck with any admiration of theſe unknown . 
accompliſhments, that they deſpiſed them. They 
were not arrived at that ſtate of ſociety, when 
thoſe faculties of the human mind, which have 
beauty and elegance for their objects, begin to 
unfold themſelves. They were ſtrangers to all 
thoſe wants and defires which are the parents of 
ingenious invention; and as they did not com- 
prehend either the merit or utility of the Roman 
arts, they deſtroyed the monuments of them, 
with induſtry not inferior to that with which their 
poſterity have ſince ſtudied to preſerve, or to re- 
cover them. The convulſions occaſioned by 
their ſettlement in the Empire ; the frequent as 
well as violent revolutions in every kingdom 
which they eſtabliſhed ; together with the inte- 
rior defects in the form of government which 
they introduced, baniſhed ſecurity and leiſure; 
prevented the growth of taſte, or the culture of 
ſcience; and kept Europe, during ſeveral cen- 
turies, in that ſtate of ignorance which has been 
already deſcribed. But the events and inſtituti- 
ons which I have enumerated, produced great 

p alterations 
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SzcT. J. alterations in ſociety. As ſoon as their operation, 
i: reſtoring liberty and independence to one part 
of the community, began to be felt; as ſoon 
as they began to communicate to all the mem- 
bers of ſociety ſome taſte of the advantages ariſ- 
ing from commerce, from public order, and 
from perſonal ſecurity, the human mind became 
conſcious of powers which it did not formerly 
perceive, and fond of occupations or purſuits of 
which it was formerly incapable. Towards the 
beginning of the twelfth century, we diſcern the 
I ſymptoms of its awakening from that le- 
thargy in which it had been long ſunk, and ob- 
ſerve it turning with curioſity and attention to- 

wards new objects, 


The firſt li- Tux farſt literary efforts, however, of the Eu- 
terary ef ropean nations in the middle ages, were extreme- 
directed, ly ill directed. Among nations, as well as indi- 
cauſes of Viduals, the powers of imagination attain ſome 
this. degree of vigaur before the intellectual faculties 
are much exerciſed in ſpeculative or abſtract diſ- 
quiſition. Men are poets before they are philo- 

ſophers. They feel with ſenſibility, and deſcribe 

with force, when they have made but hitle pro- 

greſs in inveſtigation or reaſoning. The age of 

Homer and of Heſiod long preceded that of 

Thales, or of Socrates. But, unhappily for li- 
terature, our anceſtors deviating from this courſe 

which nature points out, plunged at once into 

the depths of abſtruſe and metaphyſical inquiry. 

They had been converted to the Chriſtian faith, 

ſoon after they ſettled in their new conqueſts ; 

but they did not receive it pure. The preſump- 

tion of men had added to the ſimple and inſtruc- 

tive doctrines of Chriſtianity, the theories of a 

vain philoſophy, that attempted to penetrate in- 

to myſteries, and to decide queſtions which the 

limited faculties of the human mind are unable 
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to comprehend, or to reſolve. Theſe over- eu- Se cr. I. 
rious ſpeculations were incorporated with the 


ſyſtem of religion, and came to be conſidered as 
the moſt eſſential part of it. As ſoon, then, as 
curioſity prompted men to inquire and to reaſon, 
theſe were the ſubjects which firſt preſented 
themſelves, and engaged their attention. The 
ſcholaſtic theology, with its infinite train of bold 
diſquiſitions, and ſubtile diſtinctions concerning 
points which are not the object of human rea- 
ſon, was the firſt production of the ſpirit of in- 
quiry after it began to reſume ſome degree of ac- 
tivity and vigour in Europe. It was not this cir- 
cumſtance alone that gave ſuch a wrong turn to 
the minds of men, when they began again to ex- 
erciſe talents which they had ſo long neglected. 
Moſt of the perſons who attempted to revive li- 
terature in the twelfth and thirteenth centuries, 
had received inſtruction, or derived their prin- 
ciples of ſcience from the Greeks in the eaſtern 
Empire, or from the Arabians in Spain and Afri- 
ca. Both theſe people, acute and inquiſitive to 
exceſs, corrupted thoſe ſciences which they culti- 
vated. The former rendered theology a ſyftem 
of ſpeculative refinement, or of endleſs contro- 
verſy. The latter communicated to philoſophy 
a ſpirit of metaphyſical and frivolous ſubtlety. 
Miſled by theſe guides, the perſons who firſt ap- 
plied to ſcience were involved in a maze of in- 
tricate inquiries. Inſtead of allowing their fancy 
to take its natural range, and to produce ſuch 
works of invention as might have improved their 
taſte, and refined their ſentiments; inſtead of 


cultivating thoſe arts which embelliſh human life, - 


and render it comfortable; they were fettered 
by authority, they were led aſtray by example, 
and waſted the whole force of their genius in 
ſpeculations as unavailing as they were diffi- 
cult. | 
Bur 
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Secr.Il. Bur fruitleſs and ill-directed as theſe ſpecu- 
>> lations were, their novelty rouſed, and their 
however, boldneſs intereſted, the human mind. The ar- 
conbderable dour with which men purſued thoſe uninviting 
ſtudies, was aſtoniſhing. Genuine philoſophy 
was never cultivated, in any enlightened age, 
with more zeal. Schools, upon the model of 
thoſe inſtituted by Charlemagne, were opened in 
every cathedral, and almoſt in every monaſtery 
of note. Colleges and univerſities were erected, 
and formed into communities or corporations, 
governed by their own laws, and inveſted with 
ſeparate and extenſive juriſdiction over their own 
members. A regular courſe of ſtudies was 
planned. Privileges of great value were con- 
ferred on maſters and ſcholars. Academical 
titles and honours of vattous kinds were invented, 
as a recompence for both. Nor was it in the 
ſchools alone that ſuperiority in ſcience led to re- 
putation and authority ; it became an object of 
reſpect in life, and advanced ſuch as acquired it 
to a rank of no inconſiderable eminence. Al- 
lured by all theſe advantages, an incredible 
number of ſtudents reſorted to thoſe new ſeats 
of learning, and crowded with eagerneſs into 


that new path which was opened to fame and 
diſtinction. 


diere. Bur how conſiderable ſoever theſe firſt efforts 
which pre- may appear, there was one circumſtance which 
vented their prevented the effecis of them from being as ex- 
exteafive, tenſive as they ought to have been. All the 
languages in Europe, during the period under 
review, were barbarous. They were deſtitute 
of elegance, of force, and even of perſpicuity. 
No attempt had been hitherto made to improve or 
to poliſh them. The Latin tongue was conſecrated 
by the church to religion. Cuſtom, with authority 
ſcarcely leſs ſacred, had appropriated it to lite- 


rature, 
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rature. All the ſciences cultivated in the twelfth Ss cr. I. 
and thirteenth centuries, were taught in Latin. 
All books with reſpect to them were written in 
that language. To have treated of any impor- 
tant ſubject in a modern language, would have 
been deemed a degradation of it. This con- 
fined ſcience within a narrow circle. The learn- 
ed alone were admitted into the temple of 
knowledge; the gate was ſhut againſt all others, 
who were allowed to remain involved in their 
former darkneſs and ignorance. 
Bur though ſcience was thus prevented, du- its influ- 
ring ſeveral ages, from diffuſing itſelf through aden, 
ſociety, and its influence much circumſcribed ; merits at- 
the progreſs which it made may be mentioned, tian. 
nevertheleſs, among the great cauſes which con- 
tributed to introduce a change,of manners into 
Europe. The ardent, though ill-judged ſpirit 
of inquiry which I have deſcribed, occaſioned a 
fermentation of mind that put ingenuity and in- 
vention in motipn, and gave them vigour. It 
led men to a new employment of their faculties, 
which they found to be agreeable as well as in- 
tereſting. It accuſtomed them to exerciſes and 
occupations which tended to ſoften their man- 
ners, and to give them ſome reliſh for the gentle 
virtues, peculiar to nations among which ſci- 
ence had been cultivated with ſucceſs [EE]. 


X. Tux progreſs of commerce had conſide- The pro- 
rable influence in poliſhing the manners of the $5 of 
European nations, and in leading them to order, bad great 
equal laws, and humanity. The wants of men, manner? 
in the original and moſt ſimple ſtate of ſociety, od govern 
are ſo few, and their deſires ſo limited, that 
they reſt contented with the natural producti- 
ons of their climate and ſoil, or with what they 

can 
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Sr cr. I. can add to theſe by their own rude induſtry. 
> They have no ſuperfluities to diſpoſe of, and few 
neceſſities that demand a ſupply. Every little 
community ſubſiſting on its own domeſtic ſtock, 
and ſatisfied with it, is either unacquainted with 
the ſtates around it, or at variance with them. 
Low ſtateof Society and manners muſt be conſtderably im- 
in the mig. Proved, and many proviſions muft be made for 


in the mid- 


de ages. public order and perſonal ſecurity, before a li- 


beral intercourſe can take place between diffe- 
rent nations. We find, accordingly, that the 
firſt effect of the ſettlement of the barbarians in 
the Empire, was to divide thoſe nations which 
the Roman power had united. Europe was bro- 
ken into many ſeparate communities. The in- 
tercourſe between theſe divided ſtates, ceaſed 
almoſt totally during ſeveral centuries. Navi- 
gation was dangerous 1n ſeas infeſted by pirates ; 
nor could ſtrangers truſt to a friendly reception 
in the ports of uncivilized nations. Even be- 
tween diſtant parts of the ſame kingdom, the 
communication was rare and difficult. The 
lawleſs rapine of banditti, together with the 
avowed exactions of the nobles, ſcarcely leſs 
formidable and oppreſſive, rendered a journey of 
any length a perilous enterpriſe. Fixed to the 
ſpot in which they reſided, the greater part of 
the inhabitants of Europe loſt, in a great mea- 
ſure, the knowledge of remote regions, and 
were unacquainted with their names, their ſi- 
tuations, their climates, and their commodi- 
ties [FF]. | 


Cauſesof VaRrtovs cauſes, however, contributed to re- 
it revival. vive the ſpirit of commerce, and to renew, in 
ſome degree, the intercourſe between different 
nations. The Italians, by their connection with 

. Conſtantinople and other cities of the Greek 


empire, 
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empire, had preſerved in their own country Secr. I. 


ſome reliſh for the precious commodities and 
curious manufactures of the Eaſt. They com- 
municated ſome knowledge of theſe to the coun- 
tries contiguous to Italy. But this commerce 
was extremely limited, nor was the intercourſe 
which it occaſioned between different nations 
conſiderable. The Crufades, by leading multi- 
tudes from every corner of Europe into Aſia, 
opened a more extenſive communication be- 
tween the Eaſt and Weſt, which ſubſiſted for 
two centuries; and though the object of theſe 
expeditions was conqueſt and not commerce ; 
though the iſſue of them proved as unfortunate, 
as the motives for undertaking them were wild 
and enthuſiaſtic, their commercial effects, as 
hath been ſhewn, were both beneficial and per- 
manent. During the continuance of the Cru- 
fades, the great cities in Italy, and in other 
countries of Europe, acquired liberty, and to- 
gether with it ſuch privileges as rendered them 
reſpectable and independent communities. Thus, 
in every ſtate there was formed a new order of 
citizens, to whom commerce preſented itſelf as 
their proper object, and opened to them a cer- 
tain path of wealth and dignity. Soon after 
the cloſe of the Holy War, the mariner's com 
paſs was invented, which, by rendering na- 
vigation more ſecure as well as more adven- 
turous, facilitated the communication between 
remote nations, and brought thera nearer to 
each other. | 


Tur Italian ſtates, during the ſaid period, 
eſtabliſhed a regular comrherce with the Eaft in 
the ports of Egypt, and drew from thence all 
the rich products of the Indies. They intro- 
duced into their own territories manufactures of 
various kinds, and carried thern on with great 

ingenuity 
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ingenuity and vigour. They attempted new 
arts; and tranſplanted from warmer climates, 
to which they had been hitherto deemed peculiar, 
ſeveral natural productions which now furniſh 
the materials of a lucrative and extended com- 
merce. All theſe commodities, whether im- 
ported from Aſia, or produced by their own 
ſkill, they diſpoſed of to great advantage among 
the other people of Europe, who began to ac- 
quire ſome taſte of elegance unknown to their 
anceſtors, or deſpiſed by them. During the 
twelfth and thirteenth centuries, the commerce 
of Europe was almoſt entirely in the hands of 
the Italians, more commonly known in thoſe 
ages by the name of Lombards. Companies or 
ſocieties of Lombard merchants ſettled in every 
different kingdom. InP were taken under the 
immediate protection of the ſeveral govern- 
ments. They enjoyed extenſive privileges and 
immunities. The operation of the ancient bar- 
barous laws concerning ſtrangers, was ſuſpended 
with reſpe& to them. They became the car- 
riers, the manufacturers, and the bankers of 
all Europe. 


WHILE the Italians, in the ſouth of Europe, 
cultivated trade with ſuch induſtry and ſucceſs, 
the commercial ſpirit awakened in the North to- 
wards the middle of the thirteenth century. As 
the nations around the Baltic were, at that time, 
extremely barbarous, and infeſted that ſea with 
their piracies, the cities of Lubeck and Ham- 
burgh, ſoon after they began to open ſome 
trade with theſe people, found it neceſſary to 
enter into a league of mutual defence. They 
derived ſuch advantages from this union, that 
other towns acceded to their confederacy, and, 
in a ſhort time, eighty of the moſt conſiderable 


cities ſcattered through thoſe vaſt countries which 
ſtretch 
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ſtretch from the bottom of the Baltick to Co- Sz cr. I. 
logne on the Rhine, joined in the famous Hanſe. —v— 


atick league, which became ſo formidable, that 
its alliance was courted, and its enmity was 
dreaded, by the greateſt monarchs. The mem- 
bers of this powerful aſſociation formed the firſt 
ſyſtematick plan of commerce known in the 
middle ages, and conducted it by common laws 
enacted in their general aſſemblies. They ſup- 
plied the reſt of Europe with naval ſtores, and 
pitched on different towns, the moſt eminent of 
which was Bruges in Flanders, where they eſta- 
bliſhed ſtaples in which their commerce was 
regularly carried on. Thither the Lombards 
brought the productions of India, together with 
the manufactures of Italy, and exchanged them 
for the more bulky, but not leſs uſeful, com- 
modities of the North. The Hanſeatick mer- 
chants diſpoſed of the cargoes which they re- 
ceived from the Lombards in the ports of the 
Baltick, or carried them up the great rivers into 
the interior parts of Germany. 


Tuts tegular intercourſe opened between the Commerce 


nations in the North and South of Europe, made 


them ſenſible of their mutual wants, and created Nether- 
ſuch new and vaſt demands for commodities of 


every kind, that it excited among the inhabitants 
of the Netherlands a more vigorous ſpirit in car- 
Tying on the two great manufactures of wool 
and flax, which ſeem to have been conſiderable 
in that eountry as far back as the age of Char- 
lemagne. As Bruges became the center of com- 
municauon between the Lombard and Hanſe- 
atick merchants, the Flemings traded with both 
in that city to ſuch extent as well as advantage, 
as ſpread among them a general habit of in- 
duſtry, which long rendered Flanders and the 

Vor. I. G adjacent 
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Sr cr. I. adjacent provinces the moſt opulent, the moſt 
———> populous, and beſt cultivated countries in Eu- 


rope. 


4 STRUCK with the flouriſhing ſtate of theſe 
"Ea provinces, of which he diſcerned the true cauſe, 
Edward III. of England endeavoured to excite 
a ſpirit of induſtry among his own ſubjects, 
who, blind to the advantages of their ſituation, 
and ignorant of the ſource from which opulence 
was deſtined to flow into their country, were fo 
little attentive to their commercial intereſts, as 
hardly to attempt thoſe manufactures, the ma- 
terials of which they furniſhed to foreigners. By 
alluring Flemiſh artiſans to ſettle in his domini- 
ons, as well as by many wiſe laws for the encou- 
ragement and regulation of trade, Edward gave 
a beginning to the woollen manufactures of 
England, and firſt turned the active and enter- 
prizing genius of his people towards thoſe arts 
which have raiſed the Engliſh to the higheſt 

rank among commercial nations. 


The bene- Tuts increaſe of commerce, and of inter- 
of this. Courſe between nations, how inconſiderable ſo- 
ever it may appear in reſpect of their rapid and 
extenſive progreſs during the laſt and preſent 

age, ſeems vaſt, when we compare it with the 

ſtate of both in Europe previous to the twelfth 
century. It did not fail of producing great ef- 

fects. Commerce tends to wear off thoſe preju- 

dices which maintain diſtinction and animoſity 
between nations. It ſoftens and poliſhes the 
manners of men. It unites them by one of the 
ſtrongeſt of all ties, the deſire of ſupplying their 

mutual wants. It diſpoſes them to peace, by 
eſtabliſhing in every ſtate an order of citizens 

bound by their intereſt to be the guardians of 

publick tranquillity. As ſoon as the commercial 

ſpirit 
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ſpirit begins to acquire vigour, and to gain an Szcr. I. 


aſcendant in any ſociety, we diſcover a new ge- 
nius in its policy, its alliances, its wars, and its 
negociations. Conſpicuous proofs of this occur 
in the hiſtory of the Italian States, of the Hanſe- 
atick league, and the cities of the Netherlands, 
during the period under review. In proportion 
as commerce made its way into the different 
countries of Europe, they ſucceſſively turned 
their attention to thoſe objects, and adopted 
thoſe manners, which occupy and diſtinguiſh 


poliſhed nations [GG]. 
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PROGRESS or SOCIETY 
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S U/R O©-P-E£E, 


SUBVERSION OF THE ROMAN EMPIRE, 
TO THE 


BEGINNING OF THE SIXTEENTH CENTURY. 


* * ——_—_— ——_— 


SECTION I. 


View of the Progreſs of Society in Europe, with 
reſpett to the command of the national force re- 
- quifite in foreign operations, 


St cr. I. QU CH are the events and inſtitutions, which 
SIT O by their powerful operation contributed, 
ciety great- gradually, to introduce more regular govern- 
ly improved ment and more poliſhed manners into the various 


giooing of Nations of Europe. When we ſurvey the ſtate 


= — of ſociety, or the character of individuals, at the 


back to view the condition of both at the time 
when the barbarous tribes which overturned the 
Roman 


opening of the fifteenth century, and then turn 


A. 
. 


A. 
* 
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Roman power completed their ſettlement in their Sz cr. II. 
new conqueſts, the progreſs which mankind had 


made towards order and refinement will appear 
immenſe, 


GoveRNMENT, however, was ſtill far from Stilldeſec- 


having attained that ſtate, in which extenſive 


monarchies act with united vigour, or carry on the com- 


great undertakings with perſeverance and ſuc- 


ceſs. Small tribes or communities, even in their force. 


rudeſt ſtate, may operate in concert, and exert 
their utmoſt force. They are excited to act 
not by the diſtant objects, or the refined ſpecu- 
lations, which intereſt or affect men in poliſhed 
ſocieties, but by their preſent feelings. The in- 
ſults of an enemy kindle reſentment; the ſuc- 
ceſs of a rival tribe awakens emulation ; theſe 
paſſions communicate from breaſt to breaſt, and 
all the members of the community, with united 
ardour, ruſh into the field in order to gratify 
their revenge, or to acquire diſtinction. But in 
widely extended ſtates, ſuch as the great king- 
doms of Europe at the beginning of the fif- 
teenth century, where there 1s little intercourſe 
between the diſtant members of the community, 
and where every great enterprize requires pre- 
vious concert and long preparation, nothing can 
rouſe and call forth their united ſtrength, but the 
abſolute command of a Deſpot, or the powerful 
influence of regular policy. Of the former the 
vaſt Empires in the Eaſt are an example; the 
irreſiſtible mandate of the Sovereign reaches the 
moſt remote provinces of his dominions, and 

compels whatever number of his ſubjects he is 
pleaſed to ſummon, to follow his ſtandard. The 
kingdoms of Europe, in the preſent age, are an 
inſtance of the latter; the Prince, by the leſs 
violent, but no leſs effectual operation of laws 


and a well regulated government, is enabled r. 
avai 


| 
| 
| 
| | 
| 
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Se cr. II. avail himſelf of the whole force of his ſtate, and 
to employ it in enterprizes which require ſtrenu- 
ous and perſevering efforts. 


The power Bur, at the opening of the fifteenth century, 

very limit- the political conſtitution in all the kingdoms of 

3 Europe was very different from either of theſe 

ſtates of government. The ſeveral monarchs, 

though they had ſomewhat enlarged the bounda- 

ries of prerogative by ſucceſsful encroachments 

on the immunities and privileges of the nobility, 

were poſſeſſed of an authority extremely limited. 

The laws and interior police of kingdoms, though 

much improved by the various events and re- 

gone which I have enumerated, were ſtill 

eeble and imperfect. In every country, a nu- 

merous body of nobles, who continued to be 

formidable, notwithſtanding the various expedi- 

ents employed to depreſs them, watched all the 

motions of their Sovereign with a jealous atten- 

tion, which ſet bounds to his ambition, and ei- 

ther prevented his forming ſchemes of extenſive 
enterprize, or thwarted the execution of them. 


Their reve» THE ordinary revenues of every Prince were 

me mM” ſoextremely ſmall as to be inadequate to any 
great undertaking. He depended for extraor- 
dinary ſupplies on the good-will of his ſubjects, 
who granted them often with a reluctant and al- 
ways with a ſparing hand. 


Their — As the revenues of Princes were inconſidera- 
for con- ble, the armies which they could bring into the 
queſt, field were unfit for long and effectual ſervice, 
Inſtead of being able to employ troops trained to 
ſkill in arms, and to military ſubordination, by 
regular diſcipline, Monarchs were obliged to 
depend on ſuch forces as their vaſſals conducted 
to their ſtandard in conſequence of their military 

tenures. 
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tenures. Theſe, as they were bound to remain Se cr. II. 


under arms only for a ſhort time, could not 
mareh far from their uſual place of reſidence; 
and being more attached to the lord of whom 
they held, than to the Sovereign whom they 
| ſerved, were often as much diſpoſed to counter- 

act as to forward his ſchemes. Nor were they, 
even if they had been more ſubject to the com- 
mand of the monarch, proper inſtruments to carry 
into execution any great and arduous enterprize. 
The ſtrength of an army formed either for 
conqueſt or defence lies in infantry. To the ſta- 
bility and diſcipline of their legions, conſiſting 
chiefly of infantry, the Romans, during the times 
of the republick, were indebted for all their vic- 
tories; and when their deſcendants, forgetting 
the inſtitutions which had led them to univerſal 
dominion, ſo far altered their military ſyſtem as 
to place their principal confidence in a numerous 
cavalry, the undiſciplined impetuoſity of the bar- 
barous nations who fought moſtly on foot, was 
ſufficient, as I have already obſerved, to over- 
come them. Theſe nations, ſoon after they ſet- 
tled in their new conqueſts, uninſtructed by the 
fatal error of the Romans, relinquiſhed the cuſ- 
toms of their anceſtors, and converted the chief 
force of their armies into cavalry. Among the 
Romans this change was occaſioned by the ef- 
- feminacy of their troops, who could not en- 
dure the fatigues of ſervice, which their more 
virtuous and hardy anceſtors ſuſtained with eaſe. 
Among the people who eſtabliſhed the new mo- 
narchies into which Europe was divided, this in- 
novation in military diſcipline ſeems to have 
flowed from the pride of the nobles, who ſcorn- 
ing to mingle with perſons of inferior rank, aim- 
ed at being diſtinguiſhed from them in the field 
as well as during peace. The inſtitution of chi- 
valry, and the frequency of tournaments, — 

whic 
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which knights, in complete armour, entered the 
lifts on horſeback with extraordinary ſplendour, 
difplaying amazing addrefs, and force, and va- 
lour, brought cavalry into ſtill greater eſteem. 
The fondneſs for that ſervice increaſed to ſuch a 
degree, that, during the thirteenth and four- 
teenth centuries, the armies of Europe were 
compoſed almoſt entirely of cavalry. No gen- 
tleman would appear in the field but on horſe- 
back. To ſerve 1n any other manner he would 
have deemed derogatory to his rank. The ca- 
valry, by way of diſtinction, was called The battle, 
and on it alone depended the fate of every acti- 
on. The infantry, collected from the dregs and 
refuſe of the people, ill armed and worſe diſci- 
plined, was of no account. 


As theſe circumſtances rendered the operati- 
ons of particular kingdoms leſs conſiderable and 
leſs vigorous, ſo they long kept the Princes of 
Europe from giving ſuch attention to the ſchemes 
and tranſactions of their neighbours, as led them 
to form any regular ſyſtem of public ſecurity. 
They prevented them from uniting in confede- 
racy, or from acting with concert, in order to 
eſtabliſh ſuch a diftribution and balance of power, 
as ſhould hinder any ſtate from riſing to a ſupe- 
riority, which might endanger, the general liberty 
and independence. During ſeveral centuries, 
the nations of Europe appear to have conſidered 
themſelves as ſeparate ſocieties, ſcarcely connect- 
ed together by any common intereſt, and little 
concerned in each others affairs or operations. 
An extenſive commerce did not afford them an 
opportunity of obſerving and penetrating into 
the ſchemes of every different ſtate. They had 
not ambaſſadors reſiding conſtantly in every 
court to watch and give early intelligence of all 
its motions. The expectation of remote advan- 


tages, 
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tages, or the proſpect of diſtant and contingent Sz cr. I. 


evils, were not ſufficient to excite nations ta. 
take arms, They only, who were within the 
ſphere of immediate danger, and unavoidably 
expoſed to injury or inſult, thought themſelves 
intereſted in any conteſt, or bound to take pre- 
cautions for their own ſafety. 


Wuor vx records the tranſactions of any of 


the more conſiderable European ſtates during aeaed with 
the two laſt centuries, muſt write the hiſtory of ech other. 


Europe. Its various kingdoms, throughout that 
period, have been formed into one great ſyſtem, 
ſo cloſely united, that each holding a determinate 
ſtation, the operations of one are ſo felt by all, 
as to influence their counſels and regulate their 
meaſures. But previous to the fifteenth century, 
unleſs when the vicinity of territory rendered the 
occaſions of diſcord frequent and unavoidable, 
or when national emulation fomented or embit- 
tered the ſpirit of hoſtility, the affairs of diffe- 
rent countries are ſeldom interwoven. In each 
kingdom of Europe great events and revolutions 
happened, which the other powers beheld with 
almoſt the ſame indifference as if they had been 
unintereſted ſpectators, to whom the effect of 
theſe tranſactions could never extend. 


DvurinGs the violent ſtruggles between France A confirms- 


and England, and notwithſtanding the alarming 


progreſs which was made towards rendering one affairs of 


Prince the maſter of both theſe kingdoms, hard- * 
ly one meaſure, which can be conſidered as the 
reſult of a ſagacious and prudent policy, was 
formed in order to guard againſt an event fo 
fatal to Europe. The Dukes of Burgundy and 
Bretagne, whom their ſituation would not per- 
mit to remain neutral, engaged, it is true, in the 
conteſt ; but in taking their part, they ſeem — 

er 


90 A VIEW OF THE 


Sect, IT ther to have followed the impulſe of their paſſi- 

ons, than to have been guided by any juſt diſ- 
cernment of the danger which threatened them- 
ſelves and the tranquillity of Europe. The other 
Princes, ſeemingly unaffected by the alternate 
ſucceſſes of the contending parties, left them to 
decide the quarrel, or interpoſed only by feeble 
and ineffectual negociations. 


of oe NoTwrTHSTANDING the perpetual hoſtilities 
in which the various kingdoms of Spain were en- 
gaged during ſeveral centuries, and the ſucceſ- 
ſive occurrences which viſibly tended to unite 
that part of the continent into one great mo- 
narchy, the Princes of Europe ſcarcely took a 
ſingle ſtep, which diſcovers that they gave any 
attention to that important event. They per- 
mitted a power to ariſe imperceptibly, and to 
acquire ſtrength there, which ſoon became for- 
midable to all its neighbours. 


From thole. Aulpsr the violent convulſions with which 
many, the ſpirit of domination in the See of Rome, 
and\ the turbulent ambition of the German no- 
bles, agitated the Empire, neither the authority 
of the Popes, ſeconded by all their artifices and 
intrigues, nor the ſolicitations of the Emperors, 
could induce any of the powerful monarchs in 
Europe to engage in their quarrel, or to avail 
themſelves of many favourable opportunities of 


interpoſing with effect and advantage. 


This inze= I'Hls amazing inactivity, during tranſactions 


Bong en. ſo intereſting, is not to be imputed to any inca- 


tirely by the paCity of diſcerning their political conſequences. 
ate of go- 


verament, 


The power of judging with ſagacity, and of 
acting with vigour, is the portion of men in eve- 
ry age. The Monarchs who reigned in the dif- 
ferent kingdoms of Europe during ſeveral cen- 

turies 
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turies were not blind to their particular intereſt, Se cv. Il. 
negligent of the publick ſafety, or ſtrangers to 
the method of ſecuring both. If they did not 
adopt that ſalutary ſyſtem, which teaches mo- 
dern politicians to take the alarm at the proſpect 
of diſtant dangers, which prompts them to check 
the firſt encroachments of any formidable power, 
and which renders each ſtate the guardian, in 
ſome degree, of the rights and independence of 
all its neighbours, this was owing entirely to ſuch 
imperfections and diſorders in the civil govern- 
ment of each country, as made it impoſſible for 
ſovereigns to act ſuitably to thoſe ideas which 
the 1 of affairs, and their own obſervation, 
muſt have ſuggeſted. 


Bur during the courſe of the fifteenth centu- Events hap- 
ry, various events happened, which, by giving log dhe 18 
Princes more entire command of the force in century 
their reſpective dominions, rendered their ope- de he gf. 
rations more vigorous and extenſive. In confe- forts of na- 
quence of this, the affairs of different kingdoms powerful 
becoming more frequently as well as more inti- ud exten- 
mately connected, they were gradually accuſtom- 
ed to act in concert and confederacy, and were 
inſenſibly prepared for forming a ſyſtem of poli- 
cy, in order to eſtabliſh or to preſerve ſuch a ba- 
lance of power as was moſt conſiſtent with the 
general Ron It was during the reign of 
Charles the Fifth, that the ideas, on which this 
ſyſtem is founded, firſt came to be fully under- 
ſtood. It was then, that the maxims by which 
it has been uniformly maintained ſince that æra 
were univerſally adopted. On this account, a 
view of the cauſes and events which contributed 
to eſtabliſh a plan of policy more ſalutary and 
extenſive than any that has taken place in the con- 
duct of human affairs, is not only a neteſlary 
introduction to the following work, but is a 


capital object in the hiſtory of Europe. 
THE 
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SecTt. II. Tux firſt event, that occaſioned any conſi- 
AY derable alteration in the arrangement of affairs 
theſe was IN Europe, was the annexation of the extenſive 
ing che pag. territories, which England poſſeſſed on the con- 
e Eoge . 

gliſh of their tinent, to the crown of France. While the 
cine? Engliſh were maſters of ſeveral of the moſt fer- 
tinent. tile and opulent provinces in France, and a great 
part of its moſt martial inhabitants was bound to 

follow their ſtandard, an Engliſh monarch con- 

ſidered himſelf rather as the rival, than as the 

vaſſal of the ſovereign of whom he held. The 

Kings of France, circumſcribed and thwarted 

in their ſchemes and operations by an adverſary 

no leſs jealous than formidable, durſt not ven- 

ture upon any enterprize of importance or of 
difficulty. The Engliſh were always at hand, 

ready to oppoſe them, They diſputed even their 

right to their crown; and being able to pene- 

trate, with eaſe, into the heart of the kingdom, 

could arm againſt them thoſe very hands which 

ought to have been employed in their defence. 

Timid counſels, and feeble efforts, were natural 

to monarchs in ſuch a ſituation, France, diſ- 
membered and over-awed, could not attain its 

proper ſtation in the ſyſtem of Europe, But the 

death of Henry V. of England, happily for 

France, and not unfortunately for his own coun- 

try, delivered the French from the calamity of 

having a foreign maſter ſeated on their throne. 

The weakneſs of a long minority, the diſſenſions 

in the Engliſh court, together with the unſteady 

and languid conduct which theſe occaſioned, 
afforded the French a favourable opportunity of 
recovering the territories which they had loſt. 

The native valour of the French nobility height- 

ened to an enthuſiaſtick confidence, by a ſup- 

poſed interpoſition of heaven in their behalf; 
conducted in the field by ſkilful leaders; and 
directed in the cabinet by a prudent monarch ; 

Was 
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- was exerted with ſuch vigour and ſucceſs, during Sz cr. ll. 
this favourable juncture, as not only wreſted 
from the Engliſh their new conqueſts, but ſtript 
them of their ancient poſſeſſions in France, and 
reduced them within the narrow precincts of 
Calais, and its petty territory. 


As Toon as ſo many conſiderable provinces The effea 
were re- united to their dominions, the Kings of j\.moicon 


France, conſcious of this acquiſition of ſtrength, the power 
began to form bolder ſchemes of interior policy, Row 
as well as of foreign operations. They imme- monarchy. 
diately became formidable to their neighbours, 

who began to fix their attention on their meaſures 

and motions, the importance of which they 

fully perceived. From this æra, France, poſ- 

ſeſſed of the advantages which it derives from 

the ſituation and contiguity of its territories, as 

well as from the number and valour of its peo- 

ple, roſe to new influence in Europe, and was 

the firſt power in a condition to give alarm to 

the jealouſy or fears of the ſtates around it. 


Nox was France indebted for this increaſe of on the tate 
importance gow, — the re-union of the pro- turyforcein 
vinces which had torn from it. A circum- tbe aation. 
ſtance attended the recovery of theſe, which, 
though leſs confiderable, and leſs obſerved, con- 
tributed not a little to give additional vigour and 
deciſion to all the efforts of that monarchy: 

During the obſtinate ſtruggles between France 
and England, all the defects of the military 
= under the feudal government were fen- 

bly felt. A war of long continuance languiſh- 
ed, when carried on by troops bound and ac- 


cuſtomed to keep the field only for a few weeks. 
Armies, compoled chiefly of heavy armed ca- 
valry, were unfit either for the attack or the 
defence of the many towns and caſtles, which it 

became 


| 
| 
: 
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Sr cr. II. became neceſſary to guard or to reduce. In 
order to obtain ſuch permanent and effeCtive 
force, as became requiſite during theſe length- 
ened conteſts, the Kings of France took into 
their pay conſiderable bands of mercenary 
ſoldiers, levied ſometimes among their own 
ſubjects, and ſometimes in foreign countries. 
But as the feudal policy provided no ſufficient 
fund for ſuch extraordinary ſervice, theſe ad- 
venturers were diſmiſſed at the cloſe of every 
campaign, or upon any proſpect of accommo- 
dation; and having been little accuſtomed to 
the reſtraints of diſcipline, they frequently turn- 
ed their arms againſt the country which they had 
been hired to defend, and deſolated it with no 
leſs cruelty than its foreign enemies. 


It occaſions A BOD of troops kept conſtantly on foot, 
the intro-. and regularly trained to military ſubordination, 
landing would have ſupplied what was wanting in the 
armies. feudal conſtitution, and have furniſhed Princes 
with the means of executing enterprizes, to 

which they were then unequal. Such an eſta- 
bliſhment, however, was ſo repugnant to the 

genius of feudal policy, and ſo incompatible 

with the privileges and pretenſions of the nobi- 

lity, that during ſeveral centuries no monarch 

was either ſo bold, or ſo powerful, as to venture 

on any ſtep towards introducing it. At laſt, 
Charles VII. availing himſelf of the reputation 

which he had acquired by his ſucceſſes againſt 

the Engliſh, and taking advantage of the im- 
preſſions of terror which ſuch a formidable 

enemy had left upon the minds of his ſubjects, 
executed that which his predeceſſes durſt not 
attempt. Under pretence of keeping always on 

foot a force ſufficient to defend the kingdom 

A. D. 1445. againſt any ſudden invaſion of the Engliſh, he, 
at the time when he diſbanded his other troops, 
retained 
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retained under arms a body of nine thouſand Scr. Il. 
cavalry, and of ſixteen thouſand infantry. He 
appropriated funds for the regular payment of 
theſe; he ſtationed them in different places of 
the kingdom, accnrding to his pleaſure; and 
appointed the officers, who commanded and 
diſciplined them. The prime nobility courted 
this ſervice, in which they were taught to de- 
pend on their ſovereign, to execute his orders, 
and to look up to him as the judge and rewarder 
of their merit. The feudal militia, compoſed 
of the vaſſals whom the nobles could call out 
to follow their ſtandard, as it was in no de- 
gree comparable to a body of ſoldiers regularly 
trained to war, ſunk gradually in reputation. 
The ſtrength of armies came to be eſtimated on- 
ly by the number of diſciplined men which they 
contained. In leſs than a century, the nobles 
and their military tenants, though ſometimes 
ſummoned to the field, according to ancient 
form, were conſidered as an incumbrance upon 
the troops with which they acted; and were 
viewed with contempt 'by ſoldiers accuſtomed 
to the vigorous and ſteady operations of regular 
ſervice. 


Tuus the regulations of Charles the ſeventh, The egea. 
by eſtabliſhing the firſt ſtanding army known in f 
Europe, occaſioned an important revolution in 
its affairs and policy. By depriving the nobles 
of that direction of the national military force of 
the ſtate, which had raiſed them to ſuch high 
authority and importance, a deep wound was 
given to the feudal ariſtocracy, in that part 
where its power ſeemed to be moſt complete. 


FRANCE, by forming this body of regular 
troops, at a time when there was hardly a ſqua- 
dron or company kept in conſtant pay in wy 

other 


— K ¶ All. oe on — 
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Sect. I. other part of Europe, acquired ſuch advantages 
over its neighbours, either in attack or defence, 
that ſelf-preſervation made it neceſſary for them 
to imitate its example. Mercenary troops were 
introduced into all the conſiderable kingdoms on 
the continent. They gradually became the on! 
military force that was employed or truſted. It 
has long been the chief object of policy to in- 
creaſe and to ſupport them. Tt has long been 
the great aim of Princes and miniſters to diſcre- 
dit and to annihilate all other means of national 
activity or defence. 


The mo» As the Kings of France got the ſtart of other 
narchs of powers in eſtabliſning a military foroe in their 


ö 00 — which 8 them to 1 on 
bretcgatire. foreign operations with more vigour, and to 
* ter extent, ſo they were the : rſt who effec- 
tually broke the feudal ariſtocracy, and humbled 

the great vaſſals of the crown, who by their 
exorbitant power had long circumſcribed the 

royal prerogative within very narrow limits, and 

had rendered all the efforts of the monarchs of 

Europe inconſiderable. Many things concurred 

to undermine, gradually, the power of the feu- 

dal ariſtocracy in France, The wealth and pro- 

perty of the nobility were greatly impaired 

during the long wars which the kingdom was 

obliged to maintain with the Engliſh. The ex- 
traordinary zeal with which they exerted them- 

ſelves in defence of their —_— againſt its an- 

cient enemies, exhauſted the fortunes of 'ſome 

== families. As almoſt every province in the 
kingdom was, in its turn, the ſeat of war, the 
lands-of others were-expoſed to the depredations 

of the enemy, were ravaged by the mercenary 

troops which their ſovereigns hired occaſtonally, 

but could not pay, or were deſolated with rage 

ſtill more deſtructive by the peaſants, in their 
different 
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different inſurrections. At the ſame time, the Se cr. II. 


neceſſities of government having forced their 
Kings upon the deſperate expedient of making 
great and ſudden alterations in the current coin 
of the kingdom, the fines, quit- rents, and other 
payments fixed by ancient cuſtom, ſunk much 
in value, and the revenues of a fief were reduced 
far below the ſum which it had once yielded. 
During their conteſts with the Engliſh, in which 
a generous nobility courted every ſtation where 
danger appeared, or honour could be gained, 
many families of note became extinct, and their 
fiefs were reunited to the crown. Other fiefs, 
in a long courſe of years, fell to female heirs, 
and were divided among them ; were diminiſhed 
by profuſe donations to the church, or were 
broken and ſplit by the ſucceſſion of remote 
collateral heirs ®, 


EncourRaceD by theſe manifeſt ſymptoms 
of decline in that body which he wiſhed to de- 


preſs, Charles VII. during the firſt interval of _ 
peace with England, made ſeveral efforts towards yu. 


eſtabliſhing the regal prerogative on the ruins of 
the ariſtocracy. Bur his obligations to the no- 
bles were ſo many, as well as recent, and their 
ſervices in recovering the kingdom ſo ſplendid, 
as made it neceſſary for him to proceed with 
moderation and caution. Such, however, was 
the authority which the crown had acquired by 
the progreſs of its arms againſt the Engliſh, and 
ſo much was the power of the nobility diminiſh- 
ed, that, without any oppoſition, he ſoon made 
innovations of great conſequence in the conſti- 
ration, He not only eſtabliſhed that formidable 
body of regular troops, which has been mentiou- 
ed, but he was the firſt monarch of France who, 

Vor. I. H by 


s Boulainvilliers Hiſtoire de Government de France, 
Letue xii, 
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by his royal edict, without the concurrence of 
the States-general of the kingdom, levied an 
extraordinary ſubſidy on his people. He pre- 
vailed likewiſe with his ſubjects, to render ſeve- 
ral taxes perpetual, which had formerly been 
impoſed occaſionally, and exacted during a 
ſhort time. By means of all theſe, he acquired 
ſuch an increaſe of power, and extended his 
— ſo far heyond its ancient limits, that 
from being the moſt dependent Prince who had 
ever ſat upon the throne of France, he came to 
poſſeſs, during the latter years of his reign, a 
degree of authority which none of his predece(- 
ſors had enjoyed for ſeveral ages. 


THrar plan of humbling the nobility which 
Charles formed, his ſon Louis XI. carried on 
with a bolder ſpirit, and with greater ſucceſs. 
Louis was formed by nature to be a tyrant ; and 
at whatever period he had been called to aſcend 
the throne, his reign muſt have abounded with 
ſchemes to oppreſs his people, and to render 
his own power abſolute. Subtle, unfeeling, 
cruel; a ſtranger to every principle of integrity, 


and regardleſs of decency, he ſcorned all the 


His mea» 
ſures for 
bumbling 
the nobi» 
lityz 


reſtraints which a ſenſe of honour, or the deſire 


of fame, impoſe even upon ambitious men. Sa- 


gacious, at the ſame time, to diſcern his true 
intereſt, and influenced by that alone, he was 
capable of purſuing it with a perſevering induſ- 
try, and of adhering to it with a ſyſtematic ſpi- 
rit, from which no object could divert, and no 
danger could deter him. 


Tux maxims of his adminiſtration were as 
profound as they were fatal to the privileges of 
the 


T Hiſtoire de France par Velly & Villaret, tom. xv. 33t, 
&c. 389. tom. xvi 324. Variations de la Monarchie Fran- 
coife, tom. iii. 162. 
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the nobility. He filled all the departments of Sg er. II. 
government with new men, and often with per. 
{ons whom he called from the loweſt as well as 
moſt deſpiſed functions in life, and raiſed at 
pleaſure to ſtations of great power or truſt. 
Theſe were his only confidents, whom he con- 
ſulted in forming his plans, and to whom he com- 
mitted the execution of them : While the nobles, 
accuſtomed to be the companions, the favourites, 
and the miniſters of their ſovereigns, were 
treated with ſuch ſtudied and mortifying neglect, 
that if they would not ſubmit to follow a court, 
in which they appeared without any ſhadow of 
their ancient power, they were obliged to retire 
to their caſtles, where they remained unemploy- 
ed and forgotten. Not fatisfied with having 
rendered the nobles of leſs conſideration, by 
taking out of their hands the ſole direction of 
affairs, Louis added inſult to neglect ; and by 
violating their moſt valuable privileges, endea- 
voured to degrade the order, and to reduce the 
members of it to the ſame level with other ſub- 
jets. Perſons of the higheſt rank among them, 
if ſo bold as to oppoſe his ſchemes, or ſo unfor- 
tunate as to awaken the jealouſy of his capricious 
temper, were proſecuted with rigour, from 
which all who belonged to the order of nobility 
had hitherto been exempt ; they were tried by 
judges who had no right to take cognizance of 
their actions; and were ſubjected to torture, or 
condemned to an infamous death, without re- 
gard to their birth or condition, The people, 
accuſtomed to ſee the blood of the moſt illuſtrious 
perſonages ſhed by the hands of the common 
executioner, to behold them ſhut up in dun- 
geons, and carried about in cages of iron, be- 
gan to view the nobility with leſs reverence than 
formerly, and looked up with terror to the royal 
N H 2 authority, 
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Se cr. Il, authority, which ſeemed to have humbled or 
> annihilated every other power in the kingdom. 


And ofdi- Ar the ſame time, Louis, being afraid that 

them oppoſition might rouze the nobles, whom the 
rigour of his government had intimidated, or 
that ſelf-preſeryation might at laſt teach them to 
unite, | dexterouſly ſcattered among them the 
ſeeds of diſcord z; and induſtriouſly fomented 
thoſe ancient animoſities between the great fa- 
milies, which the ſpirit of jealouſy and emula- 
tion, natural to the feudal government, had 
originally kindled and ſtill kept alive. To ac- 
compliſh this, all the arts of intrigue, all the 
myſteries and refinements of his fraudulent po- 
licy were employed, and with ſuch ſucceſs, that 
at a juncture which required the moſt ſtrenuous 
efforts, as well as the moſt perfect union, the 
nobles never acted, except during one ſhort ſally 
of reſentment ,at the beginning of his reign, 
either with vigour or with concert. 


He addsto As he ſtripped the nobility of their privileges, 

the oumber he added to the power and prerogative of the 
of ſtanding 

forces crown. In order to have at command ſuch a 

body of ſoldiers as might be ſufficient to cruſh 

any force that his diſaffected ſubjects could draw 

together, he not only kept on foot the regular 

troops which his father had raiſed, but took into 

his pay ſix thouſand Swiſs, at that time the beſt 

diſciplined and moſt formidable infantry in 

Europe. From the jealouſy natural to tyrants, 

he confided in theſe foreign mercenaries, as the 

moſt devoted inſtruments of oppreſſion, and the 

moſt faithful guardians of the power which he 

had acquired. That they might be ready to 

act on the ſhorteſt warning, he, during the latter 

years 


5 Mem. de Comines, tom. i. p. 367. Dan, Hiſt, de la 
Milice Frangoiſe, tom. i. p. 182, 
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them encamped in one place “. 


ror 
years of his reign, kept a conſiderable body of Secr. H. 
a — 


Grtear funds were requiſite, not only to de- He as. 


fray the expence of this additional eſtabliſhment, 


enterprizes which the reſtleſs activity of his ge- 
nius prompted him to undertake. But the pre- 
rogative that his father had aſſumed of levying 
taxes without the concurrence of the ſtates-gene- 
ral, which he was careful not only to retain but 
to extend, enabled him to provide in ſome mea- 
ſure for the increaſing charges of government. 


ments the 
revenues of 


but to ſupply the ſums employed in the various the crown, 


Wrar his prerogative, enlarged as it was, His addreſs 


could not furniſh, his addreſs procured. He 


the method of managing thoſe great aſſemlies, 
in which the feudal policy had veſted the power 


in manag- 
ing the aſ- 


was the firſt monarch in Europe who diſcovered ſembly of 


ates, 


of granting ſubſidies and of impoſing taes. He 


firſt taught other Princes the fatal art of begin- 


ning their attack on publick liberty, by corrupt- 
ing the ſource from which it ſhould flow. By 
exerting all his power and addreſs in influencing 
the election of repreſentatives, by bribing or 
overawing the members, and by various changes 
which he artfully made in the form of their de- 
liberations, Louis acquired ſuch an entire diree- 
tion of theſe aſſemblies, that, from being the 
3 guardians of the privileges and property 
of the people, he rendered them tamely ſubſer- 


vient, in promoting the moſt odious meaſures 
of his reign*. As no power remained to ſet 


bounds to his exactions, he not only continued 
all the taxes impoſed by his father, but made 
immenſe additions to them, which amounted to 

a ſum 


W Mem. de Comines, tom. i. p. 981, | 
* Mem. de Comin, tom. i. p. 139. Chron. Scandal. ibid, 
tom. ii. p. 71. | 
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Se cr. N. a ſum that appeared aſtoniſhing to his contem- 
poraries “. 


He enlarges Nor was it the power alone or wealth of the 

the bounds crown that Louis increaſed; he extended its ter- 

French mo- ritories by acquiſitions of various kinds. He got 

__ poſſeſſion of Rouſillon by purchaſe ; Provence 
was conveyed to him by the will of Charles de 
Anjou ; and upon the death of Charles the Bold, 
he ſeized with a ſtrong hand Burgundy and Ar- 
tois, which had belonged to that Prince. Thus, 
during the courſe of a ſingle reign, France was 
formed into one compact kingdom; and the ſtea- 
dy unrelenting policy of Louis XI. not only ſub- 
dued the haughty ſpirit of the feudal nobles, 
but eſtabliſhed a ſpecies of government, ſcarcely 
leſs abſolute, or leſs terrible, than eaſtern deſ- 
potiſm. 


By ell thefe Bur fatal as his adminiſtration was to the liber- 
ranch ties of his ſubjects, the authority which he ac- 
government quired, the reſources of which he became maſter, 
renceres.. and his freedom from reſtraint in concerting his 
and enter- plans as well as in executing them, rendered his 
prizi”s- reign active and enterprizing. Louis negociated 
in all the courts of Europe; he obſerved the 
motions of all his neighbours; he engaged, 

either as principal, or as an auxiliary, in every 

great tranſaction; his reſolutions were prompt; 

his operations vigorous; and upon every emer- 

gence he could call forth into action the whole 

force of his kingdom. From the æra of his reign, 

the Kings of France, no longer fettered and 

; circumſcribed 

Y Mem. de Comines, tem. i. p. 334. 

* Charles VII. levied taxes to the amount of 1,800.000 
francs ; Louis XI. raiſed 4 700,000. The former had in 
pay ooo cavalry and 16,000 infantry. The latter aug- 
mented the cavalry to 15,000, and the infantry to 25,000. 
Mem, de Comines, i. 384. 
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circumſcribed at home by a jealous nobility, Sect. I. 
have exerted themſelves more abroad, have 
formed more extenſive ſchemes of foreign con- 
queſts, and have carried on war with a ſpirit 


and vigour long unknown 1n = 

Tux example which Louis ſet was too inviting Steps taken 
not to be imitated by other Princes. Henry tendog dhe 
VII. as ſoon as he was ſeated on the thrane of power of 
England, formed the plan of enlarging his OWN. paving, * 
prerogative, by breaking the power of the no- 
bility. The circumſtances under which he un- 
dertook to execute it, were leſs favourable than 
thoſe which induced Charles VII. to make the 
ſame attempt; and the ſpirit with which he con- 
ducted it, was very different from that of Louis 
XI. Charles, by the ſucceſs of his arms againſt 
the Engliſh, by the merit of having expelled 
them out of ſo many provinces, had eſtabliſn- 
ed himſelf ſo firmly in the confidence of his 
people, as encouraged him to make bold ſn- 
croachments on the ancient conſtitution. The 
daring genius of Louis broke through every bar- 
rier, and endeavoured to overturn or to remove 
every obſtacle that ſtood in his way. But Hen- 
ry held the ſceptre by a diſputed title; a po- 
pular faction was ready every moment to take 
arms againſt him; and after long civil wars, 
during which the nobility had often diſplayed 
their power in creating and depoſing Kings, he 
felt that the regal authority had been ſo much 
relaxed, that he entered into poſſeſſion of a pre- 
rogative ſo much abridged, as made jt £5) 
to carry on his meaſures deliberately, and with- 
out any violent exertion, He endeavoured to. 
undermine that formidable ſtructure, which he 
durſt not attack with open force. His ſchemes, 
though cautious and ſlow in their operation, were 
well concerted, and productive in the end of 

| great 
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Se cr. II. great effects. By his laws, permitting the ba- 
Hie rons to break the entails of their eſtates, and to 


And in 
Spain. 


expoſe them to ſale; by his regulations to pre- 
vent the nobility from keeping in their ſervice 
thoſe numerous bands of retainers, which ren- 
dered them formidable, and turbulent; by en- 


couraging population, agriculture and com- 
merce; by ſecuring to his ſubjects, during a 


long reign, the enjoyment of the bleſſings which 
flow from the arts of peace; by accuſtoming 
them to an adminiſtration of government, un- 
der which the laws were executed with ſteadi- 

neſs and vigour; he made imperceptibly ſuch 
alterations in the, Engliſh conſtitution, that he 
tranſmitted to his ſucceſſor. authority ſo exten- 


_ five, as rendered him one of the moſt abſolute 


Monarchs in Europe, and capable of the great- 
eſt and moſt vigorous efforts. a 


In Spain, the union of all its crowns by the 
marriage of Ferdinand and Iſabella; the glory 
that they acquired by the conqueſt of Granada, 
which brought the odious dominion of the 
Moors to a period; the command of the great 
armies which it had been neceſſary to keep lon 
on foot, in order to accompliſh this; the wiſ- 
dom and ſteadinefs of their adminiſtration; and 
the addreſs with which they availed themſelves 
of every incident to humble the nobility, and to 
extend their own prerogative, conſpired in raiſing 
theſe monarchs to ſuch eminence and authority, 
as none of their, predeceſſors had ever enjoyed. 
Though ſeveral cauſes, which ſhall be explained 
in another place, prevented their attaining the 
ſame extenſive powers with the Kings of France 
and England, aid preſerved the feudal conſtitu- 
tion in Spain longer entire, their great abi- 
lities ſupplied the defects of their prerogative, 
and improved with ſuch dexterity all the advan- 
tages which they poſſeſſed, that Ferdinand _ 

ri 
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ried on his foreign operations, which were very Se cr. II. 
extenſive, with extraordinary vigour and effect.. 


WulLE theſe Princes were thus enlarging the — 
boundaries of prerogative, and taking ſuch ſteps hich call- 
towards rendering their kingdoms capable of <4 the e- 
acting with union and with force, events oc- nrchs to 
curred, which called them forth to exert the ct — 
new powers which they had acquired. Theſe which they 
engaged them in ſuch a ſeries of enterprizes and aui 
negociations, that the affairs of all the conſider- 
able nations in Europe came to be inſenfibl 
interwoven with each other; and a great poli- / 
tical ſyſtem was gradually formed, which grew 


to be an object of univerſal attention. 


Tur firſt event which merits notice on ac- The firſt of 
count of its influence in producing this change a e 
in the ſtate of Europe, was the marriage of the marriage of 
daughter of Charles the Bold, the ſole heireſs of oH the toute 
the houſe of Burgundy. For ſome years before of Burgun- 
her father's death, ſhe had been conſidered as 
the apparent ſueceſſor to his territories, and 
Charles had made propoſals: of marrying her'to 
ſeveral different Princes, with a view of allurir 
them, by that offer, to favour the ſchemes 
which his reſtleſs ambition was continually 
forming. 20061 


Tuts rendered the alliance with her an object The imper- 
of general attention; and all the advantages of — ber 
acquiring poſſeſſion of her territories, the moſt of Europe. 
opulent at that time and beſt cultivated of any 
on this ſide of the Alps, were perfectly under- 
ſtood. - As ſoon, then, as the untimely death of 4. D. 1477. 
Charles opened the ſucceſſion, the eyes of all the 192%? 5: 
Princes in Europe were turned towards Mary, 
and they felt themſelves deeply intereſted in 


choice which ſhe was about to make of the per- 
| | ſon, 
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Sect. Il. fon, on whom ſhe would beſtow that rich inhe- 
ritance. 


view of Lovis XI. from whoſe kingdom ſeveral of the 
— provinces which ſhe poſſeſſed had been diſmem- 
to it. bered, and whoſe dominions ſtretched along the 
n frontier of her territories, had every inducement 
to court her alliance. He had, likewiſe, a good 
title to expect the favourable reception of any 
reaſonable propoſition he ſhould make, with re- 
ſpect to the diſpoſal of a Princeſs, who was the 
vaſſal of his crown, and deſcended from the roy- 
al blood of France. There were only two pro- 
poſitions, however, which he could make with 
propriety. The one was the marriage of the 
Dauphin, the other that of the Count of An- 
gouleme, a Prince of the blood, with the heir- 
eſs of Burgundy. By the former, he would 
have annexed all her territories to his crown, 
and have rendered France at once the moſt re- 
ſpectable monarchy in Europe. But the great 
diſparity of age between the two parties, Mary 
being twenty, and the Dauphin only eight years 
old ; the avowed reſolution of the Flemings, not 
to chuſe a maſter poſſeſſed of ſuch power as 
might enable him to form ſchemes dangerous to 
their liberties; together with their dread of 
falling under the odious and oppreſſive govern- 
ment of Louis, were obſtacles in the way of 
executing this plan, which it was vain to think 
of ſurmounting. By the latter, the accompliſh- 
ment of which might have been attained with 
eaſe, Mary having diſcovered ſome inclination 
to a match with the Count of Angouleme 2, 
Louis would have prevented the dominions of 
the houſe of Burgundy from being conveyed to 


a rival power; and in return for ſuch a ſplendid 


eſtabliſhment for the Count of Angouleme, he 
72-5517 lh 
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muſt have obtained, or would have extorted Secr. Il. 
from him conceſſions highly beneficial to tg 


crown of France. But Louis had been accuſtom- 
ed ſo long to the intricacies of a crooked and 
inſidious policy, that he could not be ſatisfied 
with what was obvious and ſimple; and was ſo 
fond of artifice and refinement, that he came to 
conſider theſe as his ultimate object, not as the 
means only of conducting affairs. From this 
principle, no leſs than from his unwillingneſs 
to aggrandize any of his own ſubjects, or from 
his deſire of oppreſſing the houſe of Burgundy, 
which he hated, he neglected the courſe which 
a Prince leſs able and artful would have taken, 
and followed one more ſuited to his own 
genius. 


He propoſed to render himſelf, by force of The ſtagu- 


arms, maſter of thoſe provinces, which Mary 


held of the crown of France, and even to puſh **loved. 


his conqueſts into her other territories, while he 
amuſed her with infiſting continually on the im- 
practicable match with the Dauphin. In proſe- 
cuting this plan, he diſplayed wonderful talents 
and induſtry, and exhibited ſuch ſcenes of trea- 
chery, falſehood and cruelty, as are amazing 
even in the hiſtory of Louis XI. Immediately 
upon the death of Charles, he put his troops in 
motion, and advanced towards the Netherlands. 
He corrupted the leading men in the provinces 
of Burgundy and Artois, and ſeduced them to 
deſert their ſovereign. He got admiſſion into 
ſome of the frontier towns by bribing the gover- 
nors; the gates of others were opened to him in 
conſequence of his intrigues with the inhabitants. 
He negociated with Mary; and, in order to 
render her odious to her ſubjects, he betrayed 
to them her moſt important ſecrets. He carried 
on a private correſpondence with the two 1 

ers 


108 A VIEW OF THE 


Se cr. II. ſters whom ſhe chiefly truſted, and then 
communicated the letters which he had received 
from them to the States of Flanders, who, en- 

' raged at their perfidy, brought them immedi- 
ately to trial, tortured them with extreme cru- 
elty, and, unmoved by the tears and intreaties 
of their ſovereign, who knew and approved of 
all that the miniſters! had done, they beheaded 
them in her preſence *, | 


| The effet Wut Louis, by this conduct, unworthy of 
— eng great monarch, was ſecuring the poſſeſſion of 
| Maximilian Burgundy, Artois, and the towns on the Somme, 
| with he the States of Flanders carried on a negociation 
| Burgundy. with the Emperor Frederick III. and concluded 
i A b. 147. a treaty of marriage between their ſovereign and 
his ſon Maximilian, Archduke of Auſtria. The 
i illuſtrious birth of that Prince, as well as the 
| high dignity of which he had the proſpect, 
q rendered the alliance honourable for Mary, 
| while, from the diſtance of his hereditary ter- 
ritories, and the ſcantineſs of his revenues, his 

— "= was ſo inconſiderable as did not excite 

the jealouſy or fear of the Flemings. | 


The inne. Tuus Louis, by the caprice of his temper, 

on the ſtate and the exceſs of his refinements, put the houſe 

of Europe. of Auſtria in poſſeſſion of this noble inheritance. 
1 | By this acquiſition, the foundation of the future 
1 grandeur of Charles V. was laid; and he became 
| maſter of thoſe territories, which enabled him to 
| carry on his moſt formidable and deciſive opera- 
| tions againſt France. Thus, too, the ſame mo- 
| narch who firſt united the interior force of 
f France, and eſtabliſhed it on ſuch a footing as 
to render it formidable to the reſt of Europe, 
contributed, far contrary to his intention, to 
raiſe 
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raiſe up a rival power, which, during two cen- Sr cr. II. 
turies, has thwarted the meaſures, oppoſed the "V” 
arms, and checked the progreſs of his ſucceſ- 

ſors. 


Tur next event of conſequence in the fif- dr we 
teenth century, was the ow — of Charles event was 
VIII. into Italy. This occaſioned revolutions no t*< invatoa 
leſs memorable; produced alterations, which Charles 
| were more immediately perceived, both in the 1 
military and political ſyſtem; rouzed the ſtates ** © 
of Europe to bolder efforts; and blended their 
affairs and intereſts more cloſely together. The 
mild adminiſtration of Charles, a weak but ge- 
nerous Prince, ſeems to have revived the ſpirit ve mo 
and genius of the French nation, which the ri- tives of this. 
gid deſpotiſm of Louis XI. his father, had de- 
preſſed, and almoſt extinguiſhed. The ardour 
for military ſervice, natural to the French nobi- 
lity, returned, and their young monarch was 
impatient to diſtinguiſh his reign by ſome ſplen- 

did enterprize. While he was uncertain towards 
what quarter he ſhould turn his arms, the ſolici- 
tations and intrigues of an Italian politician, no 
leſs infamous on account of his crimes, than emi- 
nent for his abilities, determined his choice. 
Ludovico Sforza, having farmed the deſign of 
depoling his nephew the duke of Milan, and of 
placing himſelf on the ducal throne, was fo 
much afraid of a combination of the Italian pow- 
ers to thwart this meaſure, and to ſupport the 
injured Prince, with whom moſt of them were 
connected by blood or alliance, that he ſaw the 
neceſſity of ſecuring the aid of ſome able pro- 
tector. The King of France was the perſon to 
whom he applied ; and without diſcloſing to him 
his own intentions, he laboured to prevail with 
him to march into Italy, at the head of a power- 
ful army, in order to ſeize: the crown of Naples, 

to 
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Secr. I. to which he had pretenſions as heir of the houſe 
of Anjou. The right to that kingdom, claimed 


His re- 
ſources for 
this enter- 
prize. 


His prepa- 
rations for 
it. 


by the Angevin family, had been conveyed to 
Louis XI. by Charles of Anjou, count of Maine 
and Provence. But that ſagacious monarch, 
though he took immediate poſſeſſion of thoſe ter- 
ritories of which Charles was really maſter, to- 
tally diſregarded his ideal title to a kingdom, 
over which another Prince reigned in tranquil- 
lity; and uniformly declined involving himſelf 
in the labyrinth of Italian politicks. His ſon, 
more adventurous, or more inconſiderate, em- 
barked eagerly in this enterprize ; and contemn- 
ing all the remonſtrances of his moſt experi- 
enced counſellors, prepared to carry it on with 
the utmoſt vigour. 


THe power which Charles poſſeſſed was fo 
great, that he reckoned himſelf equal to this ar- 
duous undertaking. His father had tranſmitted 
to him ſuch an ample 1 as gave him 
the entire command of his kingdom. He him- 
ſelf had added conſiderably to the extent of his 
dominions, by his prudent marriage with the 
heireſs of Bretagne, which rendered him maſter 


of that province, the laſt of the great fiefs that 


remained to be annexed to the crown. He ſoon 
aſſembled forces which he thought ſufficient ; and 
ſo impatient was he to enter on his career as a 
conqueror, that ſacrificing what was real, for 
what was chimerical, he reſtored Rouſillon to 
Ferdinand, and gave up part of his father's ac- 
quiſitions in Artois to Maximilian, with a view 
of inducing theſe Princes not to moleſt France, 
while he was carrying on his operations in Italy. 


Bur ſo different were the efforts of the States 
of Europe in the fifteenth century, from thoſe 


which we ſhall behold in the courſe of this hiſtory, 
that 
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that the army, with which Charles undertook Secr. II. 
this great enterprize, did not exceed twenty "Ya 
thouſand men. The train of artillery, how- 

ever, the ammunition, and warlike ſtores of 

every kind provided for its uſe, were ſo conſide- 

rable as to bear ſome reſemblance to the im- 

menſe apparatus of modern war *. 


Wuren the French entered Italy, they met lis ſucceſs. 
with nothing able to reſiſt them. The Italian 
powers having remained, during a long period, 
undiſturbed by the invaſion of any foreign 
enemy, had formed a ſyſtem with reſpect to 
their affairs, both in peace and war, peculiar to 
themſelves. In order to adjuſt the intereſts, 
and balance the power of the different ſtates 
into which Italy was divided, they were engaged 
in perpetual and endleſs negociations with each 
other, which they conducted with all the ſub- 
tlety of a refining and deceitful policy. Their 
conteſts in the field, when they had recourſe to 
arms, were decided in mock battles, by inno- 
cent and bloodleſs victories. Upon the firſt 
appearance of the danger which now impended, 
they had recourſe to the arts which they had 
ſtudied, and employed their utmoſt ſkill in in- 
trigue in order to avert it. But this proving 
ineffectual, their effeminate mercenaries, the 
only military force that remained in the country, 
being fit — for the parade of ſervice, werę 
terrified at the aſpect of real war, and ſhrunk 
at its approach. The impetuoſity of the French 
valour appeared to them irreſiſtable. Florence, 
Piſa, and Rome opened their gates as the French 
army advanced. The proſpect of this dread- 
ful invaſion ſtruck one King of Naples with 
ſuch pannic terror, that he died (if we may be- 
lieve hiſtorians) of the fright. Another abdi- 

| cated 


B Mezeray Hiſt, tom. ii. p. 777. 
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Sect. II. cated his throne from the ſame puſillanimous 

— ſpirit. A third fled out of his dominions, as 
ſoon as the enemy appeared on the Neapolitan 
frontiers. Charles, after marching thither from 
the bottom of the Alps, with as much rapidity, 
and almoſt as little oppoſition, as if he had 
been on a progreſs through his own dominions, 
took quiet poſſeſſion of the throne of Naples, 
and intimidated or gave law to every power in 
Italy. 


me, fron mes the] conctuon:of this eupediticn, 


4 ow wen which muſt be conſidered as the firſt great ex- 


25 to the ertion of thoſe new powers which the Princes of 
Cerning a Europe had acquired, and now began to exer- 


balance of Ciſe. Its effects were no leſs conſiderable than 


powers its ſucceſs had been aſtoniſhing. The Italians, 


unable to reſiſt the impreſſion of the enemy 
which broke in upon them, permitted him to 
hold on his courſe undiſturbed. They quickly 
perceived that no ſingle power, which they 
could rouſe to action, was an equal match for 
a monarch, who ruled over ſuch extenſive ter- 
ritories, and was at the head of ſuch a martial 
people; but that a confederacy might accom- 
pliſh what the ſeparate members of it durſt not 
attempt. To this expedient, #he only one that 
remained to deliver or to preſerve them from the 
yoke, they had recourſe. While Charles incon- 
{1derately waſted his time at Naples in feſtivals 
and triumphs on account of his paſt ſucceſſes, 
or was fondly dreaming of future conqueſts in 
the Eaſt, to the empire of which he now aſpired, 
ey formed againſt him a powerful combina- 
tion of almoſt all the Italian ſtates, ſupported by 
the Emperor Maximilian, and Ferdinand King 
of Aragon. The union of ſo many powers, 
who ſuſpended. or forgot all · their particular ani- 
moſities, that they might act in concert againſt 
an 
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an enemy who had become formidable to them Sz cr. II. 
all, awakened Charles from his thoughtleſs ſecy- W ] ] Y 


rity, He. ſaw now no proſpect of ſafety but in 
returning to France. An army of thirty thou- 
ſand men, aſſembled by the allies, was ready to 
obſtruct his march; and though the French, 
with a daring courage, which more than coun- 
terbalanced their inferiority in number, broke 
through that great body, and gained a victory, 
which opened to their monarch a ſafe paſſage 
into his own territories, he was ſtripped of all 
his conqueſts in Italy in as ſhort a time as it had 
taken to acquire them ; and the political ſyſtem 
in that country reſumed the ſame appearance 

before his invaſion, 


Tux ſudden and deciſive effect of this con- Thi be- 
federacy, ſeems to have inſtructed the Princes great obje 


and ſtateſmen of Italy as much as the irruption of 


of policy, 


the French had diſconcerted and alarmed them. and theo ia 
They had extended, on this occaſion, to the affairs Europe. 


of. Europe, the maxims of that political ſcience 
which had hitherto been applied only to regulate 
the operations of the petty ſtates in their own: 
country. They had diſcovered the method of 
preventing any monarch from riſing to ſuch a 
degree of power, as was inconſiſtent with the 
general liberty; and had manifeſted the impor- 
tance of attending to that great ſecret in modern 
policy, the preſervation of a proper diſtribution 
of power among all the members of the ſyſtem 
into which the ſtates of Europe are formed. 
During all the wars of which Italy from that 
time was the theatre, and amidſt the hoſtile op- 
perations which the itnprudence of Louis XII. 
and the ambition of Ferdinand of Aragon, car- 
ried on in that country, with little interruption, 
from the cloſe of the fifteenth century to that 
period at which the ſubſequent hiſtory com- 

Vol. I. I mences, 
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Sc cr. I. mences, the maintaining a proper balance of 
er between the contending parties, became 
the great object of attention to the ſtateſmen of 
Italy. Nor was the idea confined to them. 
Self-preſervation taught other powers to adopt 
it. It grew to be faſhionable and univerſal]. 
From this æra we can trace the progreſs of that 
intercourſe between nations, which has linked 
the powers of Europe fo cloſely together; and 
can diſcern the operations of that provident po- 
licy, which, during peace, guards againſt re- 
mote and contingent dangers; which in war, 
hath prevented rapid and deſtructive conqueſts. 


The wars. Tuts was not the only effect of the operati- 
io Italy , 4 

lender ons Which the great powers of Europe carried on 

mes ce. in Italy. They contributed to render general 

al. ſuch a change, as the French had begun to 

male in the ſtate of their troops; and obliged 

all the Princes, who appeared on this new thea- 

tre of action, to eſtabliſh the military force of 

their kingdoms on the ſame footing with that of 

France. When the ſeat of war came to be 

remote from the countries which maintained the 

conteſt, the ſervice of the feudal vaſlals ceaſed 

to be of any uſe; and the neceſſity of employ- 

ing troops regularly trained to arms, and kept 

in conſtant pay, came at once to be evident. 

When Charles marched into Italy, his cavalry 

was entirely compoſed of thoſe companies of 

Gendarmes, embodied by Charles VII. and con- 

tinued by Louis XI. his infantry conſiſted partly 

of Swiſs, hired of the Cantons, and partly of 

Gaſcons, -armed and diſciplined after the Swiſs 

model. To theſe Louis XII. added a body of 

Germans, well known in the wars of Italy 

by the name of the Black Bands. But neither 

of theſe monarchs made any account of the 

feudal militia, or ever had recourſe to that mi- 

litary 
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litary force which they might have commanded, Szer. II. 
in virtue of the ancient inſtitutions in their 
kingdom. Maximilian and Ferdinand, as ſoon 
as they began to act in Italy, employed the ſame 
inſtruments, and truſted the execution of their 
plans entirely to mercenary troops. 


Tuts innovation in the military ſyſtem was Teach the 


quickly followed by another, which the cuſtom 


- 


the ſuperior 


of employing Swiſs in the Italian wars, was the importance 


occaſion of introducing. The arms and diſci- 
pline of the Swiſs, were different from thoſe of 
other European nations. During their long and 
violent ſtruggles in defence of their liberties 
againſt the houſe of Auſtria, whole armies, like 
thoſe of other conſiderable Princes, conſiſted 
chiefly of heavy-armed cavalry, the Swiſs found 
that their poverty, and the ſmall number of 
gentlemen reſiding in their country, at that time 
barren and ill cultivated, put it out of their 
power to bring into the field any body of horſe 
capable of facing the enemy. Neceſſity com- 
pelled them to place all their confidence in infan- 
try; and in order to render it capable of with- 
ſtanding the ſhock of cavalry, they gave the 
ſoldiers breaſt-plates and helmets as defenſive 
armour; together with long ſpears, halberts, and 
heavy ſwords, as weapons of offence. They 
formed them into large battalions, ranged in 
deep and cloſe array, ſo that they could preſent 
on every fide a formidable front to the enemy ©. 


The men at arms could make no impreſſion on 


the ſolid ſtrength of ſuch a body. It repulſed 
the Auſtrians in all their attempts to conquer 
Swiſſerland. It broke the Burgundian Gendar- 
merie, which was ſcarcely — to that of 
France, either in number or reputation: And 
I 2 when 


© Machiavel Art of War, b. ii. chap. it. p. 451, 


of infantry 


> 
- 


q 
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de cr. II. when firſt called to act in Italy, it bore down 
—— by its irreſiſtible force every enemy that at- 


tempted to oppoſe it. Theſe repeated proofs of 
the deciſive effects of infantry, exhibited on ſuch 
conſpicuous occaſions, reſtored that ſervice to 
reputation, and gradually re-eſtabliſhed the opi- 
nion, which had been long exploded, of its ſu- 
perior importance in the operations of war. But 


the glory which the Swiſs had acquired, having 
- inſpired them with ſuch high ideas of their own 


National 
infantry 
eſtabliſhed 
in Ger- 
many. 


In France. 


proweſs and conſequence as frequently rendered 
them mutinous and inſolent, the princes who 
employed them became weary of depending on 
the caprice of foreign mercenaries, and began 
to tyrn their attention towards the improvement 
of their national infantry. 


Tur German powers having the command of 
men, whom nature has endowed with that ſteady 
courage and perſevering ſtrength which forms 
them to be ſoldiers, ſoon modelled their troops 
in ſuch a manner, that they vied with the Swiſs 
both in diſcipline and valour. 


Tur French monarchs, though more ſlowly, 
and with greater difficulty, accuſtomed the impe- 
tuous ſpirit of their people to ſubordination and 
diſcipline; and were at ſuch pains to render their 
national infantry reſpe&able, that as early as the 
reign of Louis XII. ſeveral gentlemen of high 
rank had fo far abandoned their ancient ideas, 
as to condeſcend to enter into that ſervice 0. 


Tur Spaniards, whoſe ſituation made it dif- 
ficult to employ any other than their national 
troops in the ſouthern parts of Italy, which was 


the chief ſcene of their operations in that coun- 


try, 


” Brantome, tom. x. p. 18, Mem, de Fleuranges, p. 143. 
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try, not only adopted the Swiſs diſcipline, but Sect. II. 
improved upon it, by mingling a proper num- 
ber of ſoldiers, armed with heavy muſkets, in 
their battalions; and thus formed that famous 
body of infantry, which, during a century and 
a half, was the admiration and terror of all Eu- 
rope. The Italian ſtates gradually diminiſhed 
the number of their cavalry, and, in imitation 
of their more powerful neighbours, brought the 
ſtrength of their armies to conſiſt in foot ſoldiers, 
From this period, the nations of Europe have 
carried on war with forces more adapted to 
every ſpecies of ſervice, more capable of acting 
in every country, and better fitted both for 
making conqueſts, and for preſerving them. 


As their efforts in Italy led the people of Eu- The Italian 
rope to theſe improvements in the art of war, fg in. 
they gave them likewiſe the firſt idea of the ex- creaſe of | 
pence which accompanies great and continued jeveaues in 
operations, and accuſtomed them to the burden Evrope. 
of thoſe impoſitions, which are neceſſary for 
ſupporting them. While the feudal policy ſub- 
ſiſted in full vigour, while armies were compoſed 
of military vaſſals called forth to attack ſume 
neighbouring power, and to perform, in a ſhort 
campaign, the ſervices which they owed to their 
ſovereign, the expence of war was extremely 
moderate. A ſmall ſubſidy enabled a Prince to 
begin and to finiſh his greateſt operations. But 
when Italy became the theatre on which the 
powers of Europe contended for ſuperiority, the 
preparations requiſite for ſuch a diſtant expedi- 
tion, the pay of armies kept conſtantly on foot, 
their ſubſiſtence in a foreign country, the ſieges 
to be undertaken, and the towns to be defended, 
ſwelled the charges of war immenſely, and by 
creating demands unknown in lets active times, 
multiplied taxes in every kingdom. The pro- 

greſs 
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jl Se cr. II. preſs of ambition, however, was ſo rapid, and 
j ◻ Princes extended their operations ſo faſt, that it 
was impoſſible at firſt to eſtabliſh funds propor- 
tional to the increaſe of expence which theſe oc- 
caſioned. When Charles VIII. invaded Naples, 
the ſums requiſite for carrying on that enterprize 
ſo far exceeded thoſe which France had been ac- 
cuſtomed to contribute, that before he reached 
the frontiers of Italy, his treaſury was exhauſted, 
and the domeſtic reſources, of which his exten» 
ſive prerogative gave him the command, were 
at an end. As he durſt not venture to lay any 
new impoſition on his people, oppreſſed already 
with the weight of unuſual burdens, the only 
expedient that remained was, to borrow of the 
Genoeſe as much money as might enable him 
to continue his march. But he could not obtain 
a ſufficient ſum, without conſenting to pay annu- 
ally the exorbitant intereſt of forty- two livres 
for every hundred that he received E. We ma 
obſerve the ſame diſproportion between the l. 
forts and revenues of other Princes, his contem- 
poraries. From this period, taxes went on in- 
creaſing; and during the reign of Charles V. 
ſuch ſums were levied 1n every ſtate, as would 
have appeared prodigious at the cloſe of the 
fifteenth century, and gradually- prepared the 
way for the more exorbitant exactions of modern 
times. | 
eta, Tux laſt tranſaction, previous to the reign of 
another im- Charles V. that merits attention on account of 
karten its influence upon the ſtate of Europe, is the 
league of Cambray. To humble the republick 
of Venice, and to divide its territories, was the 
object of all the powers who united in this con- 
federacy. The civil conſtitution of Venice, 
eſtabliſned on a firm baſis, had ſuffered no con- 
ſiderable 


* Mem. de Comines, lib. vii. c. 5. p. 440. 
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which, the ſenate conducted its affairs by max- 
ims of policy no leſs prudent than vigorous, and 


adhered to theſe with an uniform conſiſtent ſpirit, 


which gave that commonwealth great advan- 
tages over other ſtates, whoſe views and mea- 
ſures changed as often as the form of their go- 
vernment, or the perſons who adminiſtered it. 
By theſe unintermitted exertions of wiſdom and 
valour, the Venetians enlarged the dominions of 
their commonwealth, until it became the moſt 
conſiderable power in Italy. While their exten- 
ſi ve commerce, the uſeful and curious manu- 
factures which they carried on, together with 
their monopoly of the precious commodities of 
the Eaſt, rendered Venice the moſt opulent 


ſtate in Europe. 
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© _ 


4 
. 


Turm power was the object of terror to their The mo- 
Italian neighbours. Their wealth was viewed 


with envy by the greateſt monarchs, who could 
not vie with their private citizens in the magni- 
ficence of their buildings, in the richneſs of their 
dreſs and furniture, or in fplendor and elegance 
of living *. Julius II. whoſe ambition was ſu- 
perior, and his abilities equal, to thoſe of any 
Pontiff who ever fat on the Papal throne, form- 
ed the idea of this league againſt the Venetians, 
and endeavoured, by applying to theſe paſſions 
which I have mentioned, to perſuade otherzPrin- 
ces to join in it. By working upon the fears of 
the Rakes powers, and upon the avarice of the 
monarchs beyond the Alps, he induced them, 
in concurrence with other cauſes, which it is not 
my province to explain, to form one of the moſt 
extenſive confederacies againſt thoſe haughty re- 
publicans, that Europe had ever beheld. 

THe 


Bi Heliani oratio apud Goldaſtum in polit. Imperial. p. 
980. 
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Tux Emperor, the King of France, the King 
of Aragon, the Pope, were principals in the 
league of Cambray, to which almoſt all the 
Princes of Italy acceded, the leaſt conſiderable 
of them hoping for ſorne ſhare in the ſpoils of a 
ſtate, which they already deemed to be devoted 
to deſtruction. The Venetians might have di- 
verted this ſtorm, or have broken its force; but 
with a preſumpruous raſnneſs, to which there is 
nothing ſimilar in the courſe of their hiſtory, they 
waited its approach. The impetuous valour of 
the French, rendered ineffectual all their precau- 
tions for the ſafety of the republick ; and the fa- 
tal battle of Ghiarradadda entirely ruined the ar- 
my, on which they relied for defence. Julius 
ſeized all the towns which they held in the eccle- 
ſiaſtical territories. Ferdinand re-annexed the 
towns of which they had got poſſeſſion on the 
coaſt of Calabria, to his Neapolitan dominions. 
Maximilian, at the head of a powerful army, 
advanced towards Venice on the one ſide. The 
French puſhed their conqueſts on the other. The 
Venetians, ſurrounded by ſo many enemies, and 
left without one ally, ſunk from the height of 
preſumption to the depths of deſpair ; abandon- 
ed all their territories on the continent ; and ſhut 
themſelves up in their capital, as their laſt re- 
fuge, and the only place which they hoped to 
preſerve. | 


Tuis rapid ſucceſs, however, proved fatal to 
the confederacy. The members of it, \united 
while they were engaged in ſeizing their prey, 
began to feel their ancient jealouſy and animoſi- 
ties revive, as ſoon as they had a proſpect of di- 
viding it. When the Venetians obſerved theſe 
ſymptoms of alienation and diſtruſt, a ray of 
hope broke in upon them; the ſpirit natural to 
their councils returned; they reſumed ſuch wiſ- 

dom 
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g dom and firmneſs, as made ſome atonement for Sz cr. Il. 
c their former imprudence and dejection; they re- W 
e : covered part of the territory which they had loſt, 

e #&þ they appeaſed the Pope and Ferdinand by. well- 

a timed conceſſions in their favour ; and at length 

d 


diſſolved the confederacy, which had brought 


- 1 their commonwealth to the brink of ruin. 
Is 4 
1 JuLtvs, elated with beholding the effects of a New ob- 
y ii league which he himſelf had planned, and ima- JF gelen 
f gining that nothing was too arduous for him to and ambi- 
- | undertake, conceived the idea of expelling eve- 
- #3 ry foreign power out of Italy, and bent all the 
— force of his mind towards executing a ſcheme 
1 ſo well ſuited to his vaſt and enterprizing ge- 
— | nius. He directed his firſt attack againſt the 
E I French, who, on many accounts, were more 
e odious to the Italians, than any of the foreigners 
s. who had acquired dominion in their country. 
' 8 By his activity and addreſs, he prevailed on 
e moſt of the powers, who had joined in the 
= league of Cambray, to turn their arms againſt 
d 1 the King of France, their former ally; and en- 
tf 18 gaged Henry VIII. who had lately aſcended the 
- 8 throne of England, to favour their operations 
t by invading France. Louis XII. reſiſted all the 
-" = efforts of this formidable and unexpected con- 
a | federacy, with undaunted fortitude. Hoſtilities 
N were carried on, during ſeveral campaigns, in 
i Italy, on the frontiers of Spain, and in Picardy, 
89 with alternate ſucceſs. Exhauſted, at length, 
d i by the variety as well as extent of his operations; 
"Wat unable to withſtand a confederacy which broughr 
_- againſt him ſuperior force, conducted with wiſ- 
[= . dom, and acting with perſeverance; Louis found 
e : it neceſſary to conclude ſeparate treaties of peace 
}f | with his enemies; and the war terminated with 
0 the loſs of every thing which the French had 
A ; acquired in Italy, except the caſtle of Milan, 
n 3 and a few inconſiderable towns in that dutchy. 


| Tur 
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Ster. II. Tux various negociations carried on during 
8 this buſy period, and the different combinations 
y this the . . 

intereourſe formed among powers hitherto little connected 
among the with each other, greatly increaſed that inter- 


European g 
nations in- Courſe between the nations of Europe, which [I 


creales.. have mentioned as one effect of the events in 
the fifteenth century. While the greatneſs of 
the objects at which they aimed, the diſtant ex- 
peditions which they undertook, as well as the 
length and obſtinacy of the conteſts in which 
they engaged, obliged them to exert themſelves 
with a vigour and perſeverance unknown in the 


preceding ages. 


They e Tuos x active ſcenes which the following Hiſ- 
pens og tory will exhibit, as well as the variety and im- 
aQtions of - portance of thoſe tranſactions which diſtinguiſh 
teenth cen- the period to which it extends, are not to be 
* aſcribed ſolely to the ambition, to the abilities, 
or to the rivalſhip of Charles V. and of Francis 
I. The kingdoms of Europe had arrived at ſuch 
a degree of improvement in the internal admi- 
niſtration of government, and Princes had ac- 
quired ſuch command of the national force 
which was to be exerted in foreign wars, that 
they were in a condition to enlarge the ſphere of 
their operations, and to increaſe the vigour of 
their efforts. Their conteſts in Italy, which led 
them firſt to try the extent of the power that 
they had acquired, gave riſe to ſo many oppoſite 
claims and pretenſions, excited ſuch a ſpirit of 
diſcord and rivalſhip between nations, and laid 
the foundation of ſo many quarrels, as could 
not fail of producing extraordinary convulſions 
in Europe. Accordingly the ſixteenth century 
opened with the certain proſpect of its abound- 
ing in great and intercſting events. 
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SECTION U 


View of the political Conftitution of the principal 
States in Europe, at the Commencement of the 


ſixteenth Century. 


AVING thus enumerated the principal 82 cx. Ill. 


cauſes and events, the influence of which 
extended to all the ſtates in Europe, and con- —.— 


tributed either to improve their internal govern- in the con- 
ment and police, or to enlarge the ſphere of — 
their activity, and to augment their national nations of 
force ; nothing remains, in order to prepare my 3 
readers for entering with full information up- 

on 
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Sr cr. III on pernſing the Hiſtory of the Reign of Charles 
MV. but to give ſome view of the particular con- 
| ſtitudon and form of civil government, in each 
of the nations which acted any conſiderable 
part during that period. While the inſtitutions 
and occurrences, which I have endeavoured to 
illuſtrate, formed the people of Europe to reſem- 
ble each other, and conducted them from bar- 
bariſm to refinement, in the ſame path, and 
with almoſt equal ſteps, there were other cir- 
cumſtances which occaſioned a difference in 
their political eſtabliſhments, and gave riſe to 
thoſe peculiar modes of government, which have 
produced ſuch variety in the character and ge- 


nius of nations, 


Neceſſary IT is no leſs neceſſary to become acquainted 
to explain . with the latter, than to have contemplated the 
each, when former, The view which I have exhibited of 
moo Fab the cauſes and events, whoſe influence was uni- 
reign. verſal, will enable my readers to account for the 
ſurprizing reſemblance among the nations of 
Europe in their interior police, and foreign ope- 
rations. But, without a diſtinct knowledge of 
the peculiar form and genius of their civil govern- 
ment, a great part of their tranſactions muſt 
appear altogether myſterious and inexplicable. 
The hiſtorians of particular States, as they ſel - 
dom extend their views farther than to the a- 
muſement or inſtruction of their fellow-citizens, 
by whom they might preſume that all domeſtick 
cuſtoms and inſtitutions were perfectly under- 
ſtood, have often neglected to deſcend into ſuch 
details with reſpect to theſe, as are ſufficient to 
convey to foreigners full light and information 
concerning the occurrences which they relate. 
But a hiſtory, which comprehends the tranſac- 
tions of ſo many different countries, would be 
extremely imperfect, without a previous ſurvey 


of 
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of their reſpective conſtitutions and political ſtate. Se cr. III. 


It is from his knowledge of theſe, that the rea- 
der muſt draw thoſe principles, which will en- 
able him to judge with diſcernment, and to de- 
cide with certainty, concerning the conduct of 
nations. 


A minuTE detail, however, of the peculiar 
forms and regulations in every country, would 
lead to deductions of immeaſurable length. To 
ſketch out the great lines which diſtinguiſh and 
characterize each government, is all that the na- 
ture of my preſent work will admit of, and all 
that is neceſlary to illuſtrate the events which it 
records. 


Ar the opening of the ſixteenth century, the The fate of 


p_ face of Italy was extremely different l. 
rom that of = other part of Europe. Inſtead 

of thoſe extenſive monarchies, which occupied 
the reſt of the continent, that delightful country 
was parcelled out. among many ſmall ſtates, 
each of which poſſeſſed ſovereign and indepen- 
dent juriſdiction. The only monarchy in Italy 
was that of Naples. The dominion of the 
Popes was of a peculiar ſpecies, to which there 
is nothing ſimilar either in ancient or modern 
times. In Venice and+Florence, a republican 
form of government was eſtabliſhed. Milan 
was ſubject to ſovereigns, who had aſſumed no 
higher title than that of Dukes. 


Tur Pope was the firſt of theſe powers in dig- The Papal 


nity, and not the leaſt conſiderable by the extent 


of his territories. In the primitive church, the Europe. 


juriſdiction of biſhops was equal and co-ordinate. 
They derived, perhaps, ſome degree of conſide- 
ration from the dignity of the See in which they 
preſided. They poſſeſſed, however, no real au- 

thority 
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Sz cr. III. thority or pre-eminence, but what they acquired 
TT by ſuperior abilities, or ſuperior ſanctity. As 
— of Rome had ſo long been the ſeat of Empire, and 
— bal capital of the world, its biſhops were on that 
account entitled to reſpect; they received it; but 
during ſeveral ages they claimed and received 
nothing more. From theſe humble beginnings, 
they advanced with ſuch an adventurous and 
well- directed ambition, that they eſtabliſhed a 
ſpiritual dominion over the minds and ſentiments 
of men, to which all Europe ſubmitted with im- 
plicit obedience. Their claim of univerſal juriſ- 
diction, as heads of the church, and their pre- 
tenſions to infallibility in their deciſions, as ſuc- 
ceſſors of St. Peter, are as chimerical, as they 
are repugnant to the genius of the Chriſtian re- 
ligion. But on theſe foundations, the ſuperſti- 
tion and credulity of mankind enabled them to 
erect an amazing ſuperſtructure. In all eccleſi- 
aſtical controverſies, their deciſions were receiv- 
ed as the infallible oracles of truth. Nor was 
the plenitude of their power confined to theſe 
alone; they dethroned monarchs; diſpoſed of 
crowns; abſolved ſubjects from the obedience 
due to their ſovereigns; and daid kingdoms un- 
der interdicts. There was not a tate in Eu- 
rope which had not been diſquieted by their am- 
bition ; there was not a throne which they had 
not ſhaken; nor a Prince, who did not tremble 
at their power. 


The tertit- NOTHING was wanting to render this Empire 
— abſolute, and to eſtabliſh it on the ruins of all 
* civil authority, but that the Popes ſhould have 
col, deus ju. poſſeſſed ſuch a degree of temporal power, as 
riddition. was ſufficient to ſecond and enforce their ſpiritu- 
al decrees. Happily for mankind, while their 
ſpiritual juriſdiction was moſt extenſive, and at 
its greateſt height, their temporal property was 


extremely 


F 
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extremely limited. They were powerful Pon- Sz cr. III. 


tiffs, formidable at a diſtance; but they were 
petty Princes, without any conſiderable domeſ- 
tick force. They had early endeavoured, in- 
deed, to acquire territory by arts, ſimilar to thoſe 
which they had employed in extending *their 
juriſdiction, Under pretence of a donation from 
Conſtantine, and of another from Charlemagne 
or his father Pepin, they attempted to take poſ- 
ſeſſion of ſome towns adjacent to Rome. But 
theſe donations were fictitious, and availed them 
little. The benefactions for which they are in- 
debted to the credulity of the Norman adven- 
turers, who conquered Naples, and to the ſuper- 
ſtition of the counteſs Matilda, were real, and 
added ample domains to the Holy See. 


Bur the power of the Popes did not increaſe 
in proportion to the extent of territory which 
they had acquired. In the dominions annexed 
to the Holy See, as well as in thoſe ſubject to 
other Princes in Italy, the ſovereign of a ſtate 
was far from having the command of the force 
which it contained. During the turbulence and 
confuſion of the middle ages, the powerful no- 
bility or leaders of popular factions in Italy, 
had ſeized the government of different towns 
and after ſtrengthening their fortifications, and 
taking a body of mercenaries into pay, they 
aſpired at independence: The territory which the 
church had gained, was filled with petty tyrants 
of this kind, who left the Pope hardly the ſha- 
dow of dominion. 


As theſe uſurpations almoſt annihilated the 11 wazcir- 


Papal power in the greater part of the towns 


ſubject to the church, the Roman barons fre- dition of the 


quently diſputed the authority of the Popes, 
even in Rome itſelf. In the twelfth century, 
an 
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an opinion began to be propagated, © That as 
the function of eccleſiaſticks was purely ſpiri- 
tual, they o 
claim no temporal juriſdiction; but, accordin 

to the laudable example of their predeceſſors in 
the primitive church, ſhould ſubſiſt wholly upon 
their tithes, or upon the voluntary oblations of the 
people *.” This doctrine being addreſſed to men, 
who had beheld the ſcandalous manner in which 
the avarice and ambition of the clergy had 
prompted them to contend for wealth, and to ex- 
erciſe power, they liſtened to it with fond attenti- 
on. The Roman barons, who had felt moſt ſenſi- 
bly the rigour of eccleſiaſtical oppreſſion, adopted 
theſe ſentiments with ſuch ardour, that they ſet 
themſelves inſtantly to ſhake off the yoke. They 
endeavoured to reſtore ſome _ of their an- 
cient liberty, by reviving the inſtitution of the 
Roman ſenate, in which they veſted ſupreme au- 
thority ; committing the executive power ſome- 
times to one chief ſenator, ſometimes\to two, and 
ſometimes to a magiſtrate dignified with the 
name of The Patrician. The Popes exerted 
themſelves with vigour, in order to check this 
fatal encroachment on their juriſdiftion. One 
of them, finding all his endeavours ineffectual, 
was ſo much mortified, that extreme grief cut 
ſhort his days. Another, having ventured to 
attack the ſenators at the head of ſome armed 


men, was mortally wounded in the fray *. Du- 


ring a conſiderable period, the power of the 
Popes, before which the greateſt monarchs in 
Europe trembled, was circumſcribed within ſuch 
narrow limits in their own capital, that they 
durſt hardly exert any act of authority without 
the permiſſion and concurrence of the ſenate. 
ENCROACH- 


Otto Friſingenſis de Geſtis Frider. Imp. lib. ii. cap. 10. 
* Otto Friſing. Chron. lib. vii. cap. 27, 55 Id. de Geſt. 
Frid. lib. i. c. 27. Muratori Annali d'Italia, vol, ix. p 
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ENCROACHMENTS were made upon the Pa- Sz cr. UT. 
pal authority, not only by the uſurpations of 3 
the Roman nobility, but by the mutinous ſpirit turbulence 


of the people. During ſeventy years of the 
fourteenth century, the Popes fixed their reſi- 
dence in Avignon. The inhabitants of Rome, 
accuſtomed to conſider themſelves as the deſcen- 
dants of the people who had conquered the world, 
and had given laws to it, were too high-ſpirited 
to ſubmit with patience to the delegated autho- 
rity of thoſe perſons, to whom the Popes com- 
mitted the government of the city. On many 
occaſions, they oppoſed the execution of the 
Papal mandates ; and on the ſlighteſt appearance 
of innovation or oppreſſion, they were ready to 
take arms in defence of their own immunities. 
Towards the middle of the fourteenth century, 
being inſtigated by Nicolas Rienzo, a man of 
low birth and a ſeditious ſpirit, but of popular 
eloquence and an enterprizing ambition, they 
drove all the nobility out of the city, eftabliſhed 
a democratical form of government, elected 
Rienzo Tribune of the people, and inveſted him 
with extenſive authority. But though the fran- 


tick proceedings of the Tribune ſoon over- turned 


this new ſyſtem; though the government of 
Rome was reinſtated in its ancient form; yet 
every freſh attack contributed to weaken the 
papal juriſdiction ; and the turbulence of the peo- 
ple concurred with the ſpirit of independence 
among the nobility, to circumſcribe it within 
very narrow bounds ©. Gregory VII. and other 
domineering pontiffs, accompliſhed thoſe great 
things which rendered them fo formidable to 
the Emperors with whom they contended, not 

Vor. I. K by 


© Hiltorie Fiorentine de Giov. Villani, lib. xii. c. 89. 104. 
ap. Murat. Script. Rerum. Ital. vol. xiii, Vita de Cola di 
Rienzo, ap. Murat. Antiq. Ital. vol. iii. p. 399, &c. Hiſt. 
de Nic. Rienzy, par M. de Boiſpreaux, p. 91, &c. 


of the Ro- 
man people, 
from A. D. 
130%, to 
R. D. 1377. 
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Secr.1ll. by the force of heir arms, or by the extent of 
their power, but by the dread of their ſpiritual 

cenſures, and by the effe& of their intrigues, 
which excited rivals, and called forth enemies 
againſt every Prince, whom they wiſhed to de- 
preſs or to deſtroy. 


Alexander Many attempts were made by the Popes, 

1-4" 19” not only to humble thoſe uſurpers, who lorded 

der the it over the cities in the eccleſiaſtical ſtate, but to 

Popes ©" break the turbulent ſpirit of the Roman people. 

Princes, Theſe were long unſucceſsful. At laſt Alexan- 

der VI. with a policy no leſs artful than flagiti- 

ous, ſubdued and extirpated moſt of the great 

Roman barons, and rendered the Popes maſters 

of their own dominions. The enterpriſing am- 

bition of Julius II. added conqueſts of no incon- 

ſiderable value to the patrimony of St. Peter. 

Thus the Popes, by degrees, became powerful 

temporal Princes. Their territories, in the age 

of Charles V. were of greater extent than at pre- 

ſent; their country ſeems to have been better 
cultivated, and more populous; and as they 

drew large contributions from every part of Eu- 

rope, their revenues far exceeded thoſe of the 

neighbouring powers, and rendered them capa- 


ble of more ſudden and vigorous efforts. 


"WE My Tr Wo eo ], 


Defets in THE genius of the papal government, how- 


oe ever, was better adapted to the exerciſe of ſpi- : 
«tical do- ritual dominion, than of temporal power. With H 
mw reſpect to the former, all its maxims were ſteady ' 
and invariable. Every new Pontiff adopted the A 

plan of his predeceſſor. By education and ha- ſ 

bit, Ecclelaſticks were ſo formed, that the r 
character of the individual was ſunk in that of tl 

the profeſſion; and the paſſions of the man were Cc 
ſacrificed to the intereſt and honour of the order. b 


The hands which held the reins of adminiſtration 
| | might 
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might change; but the ſpirit which conducted Sz cr. Ill. 


them was always the ſame. While the meaſures 
of other governments fluctuated, and the objects 
at which they aimed varied, the church kept one 
end in view; and to this unrelaxing conſtancy 
of purſuit, it was indebted for its ſucceſs in the 
boldeſt attempts ever made by human ambi- 
tion. 


Bu r in their civil adminiſtration, the Popes 
followed no ſuch uniform or conſiſtent plan. 
There, as in other governments, the character, 
the paſſions, and the intereſts of the perſon who 
had the ſupreme direction of affairs, occaſioned 
a variation both in objects and meaſures. As 
few Prelates reached the ſummit of eccleſiaſtical 
dignity, until they were far advanced in life, a 
change of maſters was more frequent in the Papal 
dominions than in other ſtates, and the political 
ſyſtem was, of courſe, leſs ſtable and perma- 
nent. Every Pope was eager to make the moſt 
of the ſhort period, during which he had the 
proſpect of enjoying power, in order to aggran- 
dize his own family, and to attain his private 
ends; and it was often the firſt buſineſs of his 
ſucceſſor to undo all that he had done, and to 
overturn what he had eſtabliſhed, 


As Eccleſiaſticks were trained to pacifick arts, 
and early initiated in the myſteries of that policy, 
by which the court of Rome extended or ſup- 
ported its ſpiritual dominion, the Popes were 
apt to conduct their temporal affairs with the 
ſame ſpirit; and in all their meaſures were more 


ready to employ the refinements of intrigue, 


than the force of arms. It was in the Papal 
court that addreſs and ſubtlety in negociation firſt 
became a ſcience ; and during the ſixteenth cen- 

K 2 tury, 


N 


, 


_ 
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Sr cr. Nl. tury, Rome was conſidered as the ſchool in 
>> which it might be beſt acquired. 


As the decorum of their eccleftaſtical cha- 
racer prevented the Popes from placing 
themſelves at the head of their armies, or 
taking the command in perſon, of the mili- 
tary force in their dominions, they were 
afraid to arm their ſubjects; and in all 
their operations, whether offenſive or defen- 
five, they truſted entirely to mercenary 
troops. 


As their power and dominions could not 
deſcend to their poſterity, the Popes were leſs 
ſolicitous than other Princes to form or to 
encourage ſchemes of publick utility and im- 
provement. Their tenure was only for a ſhort 
life; preſent advantage was what they chiefly 
ſtudied; to ſqueeze and to amaſs, not to 
meliorate, was their object. They erected, 
perhaps, ſome work of oſtentation, to remain 
as a monument of their Pontificate; they 
found it neceſſary, at ſome times, to eſtabliſh 
uſeful inſtitutions, in order to ſooth and 

. ſilence the turbulent populace of Rome; but 
plans of general benefit to their ſubjects, and . RF 
framed with a view to futurity, were rarely 
objects of attention in the Papal-policy. The 
patrimony of St. Peter was worſe governed 
than any part of Europe; and though a ge- 
nerous Pontiff might ſuſpend for a little, or 
counter-a&t the effects of thoſe vices which 
are peculiar to the adminiſtration of eccleſi- 
aſticks; the diſeaſe not only remained incu- 

j rable, but has gone on increaſing from age 

| to age; and the decline of the ſtate has kept 
| pace with its progreſs. 
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Ons circumſtance, farther, concerning the 8+ cr. Ill. 
Papal government, is ſo ſingular, as to merit, 


attention, As the ſpiritual ſupremacy and tem- 


poral power were united in one perſon, and uni- tes 
formly aided each other in their operations, they union of 


became ſo blended together, that it was difficult 


to ſeparate them, even in imagination. The po- temporal 
tentates, who found it neceſſary to oppoſe the . 


meaſures which the Popes purſued as temporal 
Princes, could not diveſt themſelves of the re- 


verence which they imagined to be due to them 


as heads of the church, and vicars of Jeſus 
Chriſt. It was with reluctance that they could 
be brought to a rupture with them ; tney were 
averſe to puſh their operations againſt them to 
extremity ; they liſtened eagerly to the firſt 
overtures of accommodation, and were willing to 
procure it almoſt upon any terms. Their con- 
ſciouſneſs of. this, encouraged the enterprizing 
Pontifts, who filled the Papal throne about the 
beginning of the ſixteenth century, to engage in 
ſchemes ſeemingly the moſt extravagant. They 
truſted, that if their temporal power was not 
ſufficient to carry them through with ſucceſs, 
the reſpect paid to their ſpiritual dignity would 
enable them to extricate themſelves with facility 
and with honour ?. But when popes came to 

take 


b The manner in which Louis XII. of France undertook 
and carried on war againſt Julius HW. remarkably illuſtrates 
this obſervation. Louis ſolemnly conſulted the clergy of 
France, whether it was lawful to take arms againſt a Pope, 
who had wantonly kindled war in Europe, and whom neither 
the faith of treaties, nor gratitude for favours received, 
nor the decorum of his character, could reſtrain from the 
moſt violent actions, to which the luſt of power prompts 
ambitious Princes. Though his clergy authoriſed the war, 
yet Anne of Bretagne, his Queen, entertained ſcruples with: 
regard to the lawſulneſs of it. The King himſelf, from 
ſome ſuperſtition of the ſame kind, carried it on faintly ; 
and, upon every freſh advantage, renewed his * 


. 
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Sect. Ill. take part more frequently in the conteſts among 
S Princes, and to engage as principals or auxiliaries 
1n every war kindled in Europe, this veneration 
for their ſacred character began to abate; and 
ſtriking inſtances will occur, in the following 
hiſtory, of its being almoſt totally extinct. | 


Conſtitution Ox all the Italian powers, the republick of 
— Venice, next to the Pope, was moſt connected 
Venice, with the reſt of Europe. The riſe of that com- 
and pro- Monwealth, during the inroads of the Huns in 
ere. the fifth century; the ſingular ſituation of its ca- 
pital in the ſmall iſles of the Adriatick gulf; and 
the more ſingular form of its civil conſtitution, 
are generally known. If we view the Venetian 
government as calculated for the order of nobles 


alone, its inſtitutions may be pronounced ex- 


cellent; the deliberative, legiſlative, and exe- 


cutive powers are ſo admirably diſtributed and 
adjuſted, that it muſt be regarded as a perfect 
model of political wiſdom. But if we conſider 
it as formed for a numerous body of people ſub- 
ject to its juriſdiction, it will appear a rigid and 
partial ariſtocracy, which lodges all power in the 
hands of a few members of the community, 
while it degrades and oppreſles the reſt. 


Defeats in Tur ſpirit of government, in a common+ 
its govern» 


ment, par- Wealth of this ſpecies, was, of courſe, timid and 
ith debe Jealous, The Venetian nobles diſtruſted their 


with re 


to its milj- own 
tary opera- 
don. of peace. Mexeray, Hiſt. de France, fol. edit. 1685. tom. 


i. 852, I ſhall produce another proof of this reverence for 
the Papal character ſtill more ſtriking. Guicciardini, the 
moſt ſagacious, perhaps, of all modern hiſtorians, and the 
boldeſt in painting the vices and ambition of the Popes, re- 
133 the death of Migliau, a Spaniſh officer, Who was 

illed during the ſiege of Naples, as a puniſhment inflicted 
on him by heaven, on account of his having oppoſed the 
ſetting of Clement VII. at liberty. Guic. Historia d'Italia, 


Genev, 1645. vol. ii. lib. 18. p. 467. 
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own ſubjects, and were afraid of allowing them Sz cr. III. 


the uſe of arms. They encouraged among them 
the arts of induſtry and commerce; they em- 
ployed them in manufactures and in navigation ; 


but never admitted them into the troops which 


the ſtate kept in its pay. The military force of 
the republick conſiſted _— of foreign mer- 
cenarics. The command of theſe was never 
truſted to noble Venetians, leſt they ſhould ac- 
quire ſuch influence over the army, as might en- 
danger the publick liberty; or become accuſ- 
tomed to the exerciſe of ſuch power, as would 
make them unwilling to return to the condition 
of private citizens. A ſoldier of fortune was 
placed at the head of the armies of the common- 
wealth; and to obtain that honour, was the 
great object of the Itahan Condotrier:, or leaders 
of bands, who, in the fifteenth and ſixteenth 
centuries, made a trade of war, and raiſed and 
hired out ſoldiers to different ſtates. But the 
ſame ſuſpicious policy, which induced them to 
amploy theſe adventurers, prevented their plac- 
ing entire confidence in them. Two noblemen, 
appointed by the ſenate, accompanied their ar- 
my when it took the field, with the appellation 
of Proveditori, and, like the field deputies of the 
Dutch republick in latter times, obſeryed all the 
motions of the general, and checked and con- 
trouled him in all his operations. 


A coMMONWEALTH, with ſuch civil and mi- 


litary inſtitutions, was not formed to make con- 


queſts. While its ſubjects were diſarmed, and 
its nobles excluded from military command, it 
carried on its warlike enterprizes with great diſ- 
advantage. This ought to have taught the Ve- 
netians to make ſelf-preſervation, and the enjoy- 
ment of domeſtick ſecurity, the objects of their 
policy. But republicks are apt to be ſeduced by 

the 
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Secr. III. the ſpirit of ambition, as well as Princes. When 
SN the Venetians ſo far forgot the interior defects in 
their government, as to aim at extenſive con- 
queſts, the fatal blow, which they received in 
the war excited by the league of Cambray, con- 
vinced them of the imprudence and danger of 
making violent efforts, in oppoſition to the ge- 
nius and tendency of their conſtitution. 


% 


Excellence TT is not, however, by its military, but by its 
inſtitutions. Naval and commercial power, that the impor- 
tance of the Venetian commonwealth muſt be 
eſtimated. In the latter, the real force and 
nerves of the ſtate conſiſted. The jealouſy of 
government did not extend to this department. 
Nothing was apprehended ſrom this quarter, that 
could prove formidable to liberty: The ſenate 
encouraged the nobles to trade, and to ſerve on 
board the fleet. They became merchants and 
admirals. They increaſed the wealth of their 
country by their induſtry. They added to its 
dominions, by the valour with which they con- 
ducted its naval armaments, 


The extent TE Venetian commerce was an inexhauſti- 
of its com- ble ſource of opulence. All the nations in Eu- 
rope depended upon them, not only for the com- 
modities of the Eaft, but for various manufac- 
tures fabricated by them alone, or finiſhed with 
a dexterity and elegance unknown in other coun- 
tries. From this extenfive commerce, the ſtate 
derived ſich immenſe ſupplies as concealed theſe 
vices in its conſtitution which I have mentioned; 
and enabled it to keep on foot ſuch armies, as 
were not only an over-match for the force which 
any of its neighbours could bring into the field, 
but were ſufficient to contend, for ſome time, 
with the powerful monarchs beyond the Alps. 
During its ſtruggles with the Princes unite 
againſt 


merce. 
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againſt it by the league of Cambray, the repub- Sz cr. II. 
— — 


lick levied ſums which, even in the preſent age, 
would be deemed conſiderable; and while the 


King of France paid the exorbitant intereſt which 


I have mentioned for the money advanced to 
him, and the Emperor eager to borrow, but deſ- 
titute of credit, was known by the name of Max- 
imilian the Money-leſs, the Venetians raiſed what- 
ever ſums they pleaſed, at the moderate premi- 
um of five in the hundred . 


Tux conſtitution of Florence was perfectly 


the reverſe of the Venetian. It partook as much Florence. 


of the democratical turbulence and licentiouſ- 
neſs, as the other of ariſtocratical rigour. Flo- 
rence, however, was a commercial, not a mili 
tary democracy, The nature of its inſtitutions 


'was favourable to commerce, and the genius of 


the people was turned towards it. . The vaſt 
wealth which the family of Medici had acquired 
by trade; together with the magnificence, the 
generoſity, and the virtue of the firſt Coſmo, 
gave him ſuch an aſcendant over the affections 
as well as the councils of his countrymen, that 
though the forms of popular government were 
preſerved, though the various departments of 
adminiſtration were filled by magiſtrates diſtin- 
guiſhed by the ancient names, and elected in the 
uſual manner, he was in reality the head of the 
commonwealth, and in the ſtation of a private 
citizen he poſſeſſed a ſupreme authority. Coſmo 
tranſmitted a conſiderable degree of this power 
to his deſcendants; and during the greater part 
of the fifteenth 1 the political ſtate of Flo- 


rence was extremely ſingular. The appearance 
of 


E Hit. de la ligue faite a Cambray par M. Abbe du Bos, 
lib. v. Sandi Storia Civil Veneziana, lib. viii. c. 16. p. 891, 
&c, 
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Se cr. III. of republican government ſubſiſted, the people 
were paſſionately attached to it, and on ſome oc- 
caſions contended warmly for their privileges, 
and yet they permitted a ſingle family to aſſume 
the direction of their affairs, almoſt as abſolutely 
as if it had been formally inveſted with ſove- 
reign power. The jealouſy of the Medici con- 

curred with the commercial ſpirit of the Floren- 
tines, in putting the military force of the repub- 
lick upon the ſame footing with that of the 
other Italian ſtates. The troops, which the 
Florentines employed in their wars, conſiſted 
almoſt entirely of mercenary ſoldiers, furniſhed 
by the Condottieri, or leaders of bands, whom 
they took into their pay. 


thong | In the kingdom of Naples, to which the ſo- 


the king vereignty of the Iſland of Sicily was annexed, 


dom of the feudal government was eſtabliſhed in the 
Naples, 


ſame form, and with the ſame defects, as in 
the other nations of Europe. The frequent and 
violent revolutions which happened in that mo- 
narchy, had conſiderably increaſed theſe de- 
fects, and rendered them more intolerable. The 
ſucceſſion to the crown of Naples had been 
ſo often interrupted or altered, and ſo many 
Princes of foreign blood had taken poſſeſſion of 
the throne, that the Neapolitan nobility had loſt, 
in a great meaſure, that attachment to the fa- 
mily of their ſovereigns, as well as that reve- 
rence for their perſons, which, in other feudal 
kingdoms, contributed to ſet ſome bounds to 
the encroachments of the barons upon the royal 
prerogative and power. At the ſame time, the 
difterent pretenders to the crown, being obliged 
to court the barons who adhered to them, and 
on whoſe ſupport they depended for the ſucceſs 
of their claims, they augmented their privileges 


by liberal conceſſions, and connived at their 
boldeſt 
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boldeſt uſurpations. Even when ſeated on the Se cr. IIl. 
throne, it was dangerous for a Prince, who hela 
his ſceptre by a diſputed title, to venture on any 

ſtep towards extending his own power, or cir- 
cumſcribing that of the nobles. | 


From all theſe cauſes, the kingdom of Naples 
was the moſt turbulent of any in Europe, and 
the authority of its Monarchs the leaſt extenſive. 
Though Ferdinand I. who began his reign in 
the year one thouſand four hundred and ſixty 
eight, attempted to break the power of the 
ariſtocracy ; though his ſon Alphonſo, that he 
might cruſh it at once by cutting off the leaders 
of greateſt reputation and influence amongſt the 
Neapolitan barons, ventured to commit one of 
the moſt perfidious and cruel actions recorded 
in hiſtory ; the order of nobles was neverthe- A. D. 1465. 
leſs more exaſperated than humbled by their 
meaſures*, The reſentment which theſe out- 
rages excited was ſo violent, and the power of 
the malecontent nobles was ſtill ſo formidable, 
that to theſe may be aſcribed, in a great degree, 
the eaſe and rapidity with which Charles VIII. 
conquered the kingdom of Naples“. 


Tur event which gave riſe to the violent con- State of the 
teſts concerning the ſucceſſion to the crown of cerning the 
Naples and Sicily, which brought ſo many cala- right of ſuc 
mities upon theſe kingdoms, happened in the thir- the crown. 
teenth century. Upon the death of the Emperor &. U. 1254 
Frederick II. Manfred his natural fon aſpiring to 
the Neapolitan throne, murdered his brother 
the Emperor Conrad (if we may believe contem- 
porary hiſtorians) and by that crime obtained poſ- 


ſeſſion - 


r Giannone, book xxviii. chap. 2. vol. ii, p. 410, &c. 
& Giannone, ibid. p. 414. 
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Se cr. III. ſeſſion of it ®, The Popes, from their impla- 
> cable enmity to the houſe of Swabia, not only 
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refuſed to recognize Manfred's title, but endea- 
voured to excite againſt him ſome rival capable 
of wreſting the ſcepter out of his hand. Charles 
Count of Anjou, and brother of St. Louis King 
of France, undertook this ; and he received, 
from the Popes, the inveſtiture of the kingdom 
of Naples and Sicily, as a fief held of the Holy 
See. The Count of Anjou's efforts were crown- 
ed with ſucceſs; Manfred fell in battle; and 
he took poſſeſſion of the vacant throne. But 
ſoon after Charles ſullied the glory which he had 
acquired, by the injuſtice and cruelty with 
which he put to death, by the hands of the exe- 
cutioner, Conradin, the laſt Prince of the houſe 
of Swabia, and the rightful heir of the Nea- 
politan crown. The gallant young Prince aſ- 
ſerted his title, to the laſt, with a courage wor- 
thy of a better fate, On the ſcaffold, he de- 
clared Peter, at that time Prince, and ſoon 
after King of Aragon, who had married Man- 


fred's only daughter, his heir ; and throwing his 
glove among the people, he entreated that it 


might be carried to Peter as the ſymbol by 
which he conveyed all his right to him", The 
deſire of avenging the inſult offered to royalty 
by the death of Conradin, concurred with am- 
bition in prompting Peter to take arms in ſup- 
port of the title, which he had acquired. From 
that period, during almoſt two centuries, the 
houſes of Aragon and Anjou contended for the 
crown of Naples. Amidſt a ſucceſſion of re- 
volutions more rapid, as well as of crimes more 
atrocious, than what occur in the hiſtory of al- 
_ moſt 


of Struv. corp. hiſt. Germ. i. 481. Giannone, book xvii, 
ch. 5. 
1 Giannone, book xix. ch. 4. F 2. 
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moſt every other kingdom, Monarchs ſome- Sz er. III. 
times of the Aragoneſe line, - and ſometimes of , 
the Angevin, were ſeated on the throne. At 
length the Princes of the houſe of Aragon ob- 

tained ſuch firm poſſeſſion of this long - diſputed 
inheritance, that they tranſmitted it quietly to a 

baſtard branch of their family *. 


Tur race of the Angevin Kings, however, Pretenſions 
was not extinct ; nor had they relinquiſhed their 3 
title to the Neapolitan crown. The Count of Spasim 
Maine and Provence, the heir of this family, 5 
conveyed all his right and pretenſions to Louis 
XI. and to his ſucceſſors. Charles VIII. as I 4. D. 149. 
have already related, croſſed the Alps at the 
head of a powerful army, in order to proſecute 
his claim with a degree of vigour far ſuperior to 
that, which the Princes from whom he derived 
it, had been capable of exerting. The rapid 
progreſs of his arms in Italy, as well as the 
ſhort time during which he enjoyed the fruits of * 


his ſucceſs, are well known. Frederick, the 


heir of the illegitimate branch of the Aragoneſe 
family, ſoon recovered the throne of which 
Charles had diſpoſſeſſed him. Louis XII. and 
Ferdinand of Aragon united againſt this Prince, 
whom both, though for different reaſons, con- 
ſidered as an uſurper, and agreed to divide his 
dominions between them, Frederick, unable to ap. cor. 
reſiſt the combined Monarchs, each of whom 
was far his ſuperior in power, reſigned his ſcep- 
tre. Louis and Ferdinand, though they had con- 
curred in making the conqueſt, differed about 
the diviſion of it; and from allies became ene- 
mies. But Gonfalvo de Cordova, partly by the 8 
exertion of ſuch military talents as gave him a 
juſt title to the appellation of the Great Captain, 

ä which 


* Giannone, book xxvi. ch. 2: 


f 
Il 
| 
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Sr cr. III. which the Spaniſh hiſtorians have beſtowed upon 

S—— him; and partly by ſuch ſhameleſs and frequent 
violations of the moſt ſolemn engagements, as 
leave an indelible ſtain on his memory; ſtrip- 
ped the French of all they poſſeſſed in the Nea- 
politan dominions, and ſecured the peaceable 
poſſeſſion of them to his maſter. Theſe, toge- 
ther with his other kingdoms, Ferdinand tranſ- 
mitted to his grandſon Charles V, whoſe right 
to poſſeſs them, if not altogether uncontroverti- 
ble, ſeems, at leaſt, to be as well founded as 
that, which the Kings of France ſet in oppoſi- 
tion to it . 


state of the THERE is nothing in the political conſtitu- 
e of tion, or interior government of the dutchy of 
the right of Milan, ſo remarkable, as to require a particu- 
tocceſio® lar explanation. But as the right of ſucceſſion 
do that fertile province was the cauſe or the 
pretext of almoſt all the wars carried on in 

Italy during the reign of Charles V, it is neceſ- 

fary to trace their diſputes to their ſource, and 

to enquire into the pretenſions of the various 


competitors. 


Riſe and DURING the long and fierce conteſts excited 


progreſs of in Italy by the violence of the Guelf and Ghi- 


the diſputes 


concerning belline faCtions, the family of Vifconti roſe to 
_ great eminence among their fellow-citizens of 
Milan. As the Viſconti had adherred uniformly 

to the Ghibelline or Imperial intereſt, they, by 

A. D. 1354. way of recompence, received, from one Em- 
peror, the dignity of perpetual vicars of the 
Empire in Italy “: they were created by ano- 

A. D. 1395. ther, Dukes of Milan, and, together with that 
title 

Droits des Rois de France au Royaume de Sicile, 


Mem. de Comin. Edit. de Freſnoy, tom. iv. part ii. p. 5. 
M petrarch epiſt. ap. Struv. corp, i. 625. 
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title, the poſſeſſion of the city and its terri- Se cx. III. 


tories was beſtowed upon them as an hereditary 
fief*. John, King of France, among other ex- 
pedients for raiſing money, which the calamities 
of his reign obliged him to employ, conde- 
ſcended to give one of his daughters in marriage 
to go Galeazzo Viſconti, the firſt Duke of 
Milan, from whom he had received conſiderable 
ſums. Valentine Viſconti, one of the children of 
this marriage, married her couſin, Louis Puke of 
Orleans, the only brother of Charles VI. In 
their marriage contract, which the Pope con- 
firmed, it was ſtipulated that, upon the failure 
of heirs-male in the family of Viſconti, the 
dutchy of Milan ſhould deſcend to the poſterity 


of Valentine and the Duke of Orleans. That 


event took place. In the year one thouſand four 
hundred and forty- ſeven, Philip Maria, the laſt 
Prince of the ducal family of Viſconti, died. 
Various competitors pretended to the ſucceſſion, 
Charles Duke of Orleans pleaded his right to it, 
founded on the marriage contract of his mother 
Valentine Viſconti Alfonſo King of Naples 
claimed it, in conſequence of a will made by 
Philip Maria in his favour. The Emperor con- 
tended that, upon the extinction of male iſſue in 
the family of Viſconti, the fief returned to the 
ſuperior Lord, and ought to be re-annexed to 
the Empire. The people of Milan, ſmitten 
with that love of liberty which prevailed among 
the Italian States, declared againſt the dominion 
of any maſter, and eſtabliſhed a republican form 
of government. 


Bur during the ſtruggle among ſo many com- 
petitors, the prize for which they — A: was 
leized by one from whom none of them appre- 


hended 


N Leiboit, cod. jur. gent. diplom. vol. i. 25). 
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sr cr. III. hended any danger. Francis Sforza, the natural 
◻ ſon of Jacomuzzo Sforza, whom his courage and 


abilities had elevated from the rank of a peaſant 
to be one of the moſt eminent and powerful of 
the Italian Cyndottieri, having ſucceeded his fa- 
ther in the command of the adventurers who 
followed his ſtandard, had married a natural 
daughter of the laſt Duke of Milan. Upon this 
\ſhadow of a title Francis founded his preten- 
ſions to the dutchy, which he ſupported with 
ſuch talents and valour as placed him at laſt on 
the ducal throne. The virtues as well as abili- 
ties with which he governed, inducing his ſub- 
jects to forget the defects in his title, he tranſ- 
mitted his dominions quietly to his fon ; from 
whom they deſcended to his grandſon. He was 
murdered by his grand uncle Ludovico, ſur- 
named the Moor, who took poſſeſſion of the 
dutchy ; and his right to it was confirmed by the 
inveſtitare of the Emperor Maximilian in the 
= one thouſand four hundred and ninety- 
our ®. 


Lov1s XI. who took pleaſure in depreſſing the 
Princes of the blood, and who admired the 
political abilities of Francis Sforza, would not 
permit the Duke of Orleans to take any ſtep in 
pioſecution of his right to the dutchy of Milan. 
Ludovico the Moor kept up ſuch a cloſe con- 
nection with Charles VIII. that, during the 
greater part of his reign, the claim of the fa- 
mily of Orleans continued to he dormant. But 
when the crown of France devolved to Louis 
XI. Duke of Orleans, he inſtantly aſſerted the 
rights of his family with the ardour which it 
was natural to expect. Ludovico Sforza, inca- 


pable 


o Ripalm. hiſt. Mediol. lib, vi. 654. ap. Struv. corp. i. 
930. Du Mont Corps Diplom. tom. iii. p. ii. 33 3. ibid. 
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pable of contending with ſuch a rival, was SzcT- Ill. 
ſtripped of all his dominions in the ſpace of * 
few days. The King, clad in the ducal robes, 

entered Milan in triumph; and ſoon after, Lu- 

dovico having been betrayed by the Swiſs in his 

pay, was ſent a priſoner into France, and ſhut 

up in the caſtle of Loches, where he lay unpitied 

during the remainder of his days. In conſe- 

quence of one of the ſingular revolutions which 

occur ſo frequently in the hiſtory of the Mila- 

neſe, his ſon Maximilian Sforza was placed on 

the ducal throne, of which he kept poſſeſſion 

during the reign of Louis XII. But his ſuc- A. P. 1818. 
ceſſor Francis I. was too high- ſpirited and enter- 

prizing tamely to relinquiſn the title. As ſoon 

as he was ſeated upon the throne, he prepared 

to invade the Milaneſe; and his right of ſuc- 

ceflion to it, appears from this detail, to have 

been more natural and more juſt than that of 

any other competitor. | 


IT is unneceſſary to enter into any detail with 
reſpect to the form of government in Genoa, 
Parma, Modena, and the other inferior States of 
Italy. Their names, indeed, will often occur in 
the following hiſtory. But the power of theſe 
States themſelves was ſo inconſiderable, that 
their fate depended little upon their own efforts; 
and the frequent revolutions which they under- 
went, were brought about by the operations of 
the Princes who attacked or defended them, 
rather than by any thing peculiar in their in- 
2 ternal conſtitution. | 


Or the great kingdoms on this fide of the Tbe confti« 
Alps, Spain is one of the moſt conſiderable; — 
and as it was the hereditary domain of Charles of Spain 
V. as well as the chief ſource of his power and 

wealth, a diſtinct knowledge of its political 


Vol. I. L con- 
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Se cr. III. conſtitution is of capital importance towards 
—— underſtanding the tranſactions of his reign. 


Conquered TE Vandals and Goths, who overturned the 
Vandals, Roman power in Spain, eſtabliſhed a form of 
government in that country, and brought in cuſ- 

toms and laws, perfectly ſimilar to thoſe which 

- were introduced into the reſt of Europe, by the 

other victorious tribes which acquired ſettlements 

there. For ſome time, ſociety advanced, among 

the new inhabitants of Spain, by the ſame ſteps, 

and ſeemed to hold oF ſame courſe, as in other 

D. 112. European nations. To this progreſs, a ſudden 
and by the ſtop was put by the invaſion of the Saracens or 
Moor%. Moors, The Goths could not withſtand the 


efforts of their enthuſiaſtick valour, which ſub- 3 


dued Spain, with the ſame impetuous rapidity 
that diſtinguiſhed all the operations of their arms. 
The conquerors introduced into the country in 


which they ſettled, the Mahometan religion, the 


Arabick language, the manners of the Eaſt, 
together with that taſte for the arts, and that 
love of elegance and ſplendour, which the 
Caliphs had begun to cultivate among their 
ſubjects. | | | 


The Chri- Svcn Gothick nobles, as diſdained to ſubmit ' 


— to the Mooriſh yoke, fled for refuge to the inac- 
ver domi- ceſſible mountains of Aſturias. There they 
— comforted themſelves with enjoying the exerciſe 

of the Chriſtian religion, and with maintaining 


the authority of their ancient laws. Being joined 


by many of the boldeſt and moſt warlike among 


their countrymen, they ſallied out upon the adja- 
cent ſettlements of the Moors in ſmall parties; 
but venturing only upon ſhort excurſions at firſt, 
they were ſatisfied with plunder and revenge, 
without thinking of conqueſt. ' By degrees their 
ſtrength increaſed, their views enlarged, a regu- 
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lar government was eſtabliſhed among them, Sz er. III. 
and they began to aim at extending their terri WW 


tories. While they puſhed on their attacks with 
the unremitting ardour excited by zeal for reli- 

ion, by the deſire of vengeance, and by the 
bo of reſcuing their country from oppreſſion; 
while they conducted their operations with the 
courage natural to ren who had no other occu- 
pation but war, and who were ſtrangers to all 
the arts which corrupt or enfeeble the mind, the 
Moors gradually loſt many of the advantages, to 
which they had been indebted for their firſt ſuc- 
ceſs. They threw off all dependence on the 
Caliphs “; they neglected to preſerve a cloſe 
connection with their countrymen in Africa; 


"their Empire in Spain was ſplit into many ſmall 


kingdoms; the arts which they cultivated, to- 
gether with the luxury to which theſe gave riſe, 
relaxed, in ſome meaſure, the force of their mi- 
litary inſtitutions, and abated the vigour of their 
warlike ſpirit. The Moors, however, continued 
ſtill to be a gallant people, and poſſeſſed great 
reſources. According to the magnificent ſtile 
of the Spaniſn hiſtorians, eight centuries of al- 
moſt uninterrupted war elapſed, and three thou- 
ſand ſeven hundred battles were fought before 
the laſt of the Mooriſh kingdoms in Spain ſub- 
mitted to the Chriſtian arms. 


As the Chriſtians made their conqueſts upon 


= the Mahometans at various periods, and under 


different leaders, each formed the territory which 
he had wreſted from the common enemy into 
an independent State. Spain was divided into 
as many ſeparate kingdoms, as it contained 
provinces; in each city of note, a petty Mo- 
narch eſtabliſhed his throne, and aſſumed all 
the enſigns of royalty. In a ſeries of years, 

2 however, 


Jos. Sim. Aſſemanni Hiſtor. Ital. Scriptores, vol. iii. p. 135. 


1492. 


The union 
of its vari- 
ous king» 
doms. 
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Their an- 
cient cuſ- 
toms and 
laws reſer- 
ved amidſt 
all their re- 
volutions ; 


as in other nations of Europe. Lands were held 


which ten- 
ders the ir 
ſtate in ſome 


degree ſim i- 


lar to that 


of other 


nations of 
Europe. 
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however, by the uſual events of intermarriages, 
or legal ſucceſſion, or conqueſt, all theſe inferior 
principalities were annexed to the more powerful 
kingdoms of Caſtile and of Aragon. At length, 
by the fortunate marriage of Ferdinand and 
Iſabella, the former the hereditary Monarch of 
Aragon, and the latter raiſed to the throne of 
Caſtile by the affection of her ſubjects, all the 


Spaniſh-crowns were united, and deſcended in 


the ſame line. 


From this period, the political conſtitution 
of Spain began to aſſume a regular and uniform 
appearance; the genius of government may be 
delineated, and the progreſs of its laws and man- 
ners may be traced with certainty. Notwith- 
ſtanding the ſingular revolution which the inva- 
ſion of the Moors occaſioned in Spain, and the 
peculiarity of its fate, in being ſo long ſubjected 
to the Mahometan yoke, the cuſtoms introduced 
by the Vandals and Goths had taken ſuch deep 
root, and were ſo thoroughly incorporated with 
the frame of its government, that in every pro- 
vince which the Chriſtians recovered from the 
Moors, we find the condition of individuals, as 
well as the political conſtitution, nearly the ſame 


by the ſame tenure ; juſtice was diſpenſed in the 
ſame form ; the ſame privileges were claimed by 
the nobility z; and the ſame power exerciſed by 
the Cortes, or general aſſembly of the kingdom. 
Several circumſtances contributed to ſecure this 
permanence of the feudal inſtitutions in Spain, 
notwithſtanding the conqueſt of the Moors, 
which ſeemed to have overturned them. Such 
of the Spaniards, as preſerved their indepen- 
dence, adhered to their ancient cuſtoms, not 
only from attachment to them, but out of anti- 
pathy to the Moors, to whoſe ideas concerning 


property 
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property and government theſe cuſtoms were Sec. III. 


totally repugnant. Even among the Chriſtians, 
who ſubmitted to the Mooriſh conquerors, and 
conſented to become their ſubjects, ancient cuſ- 
toms were not entirely aboliſhed. They were 
permitted to retain their religion; their laws 
concerning private property ; their forms of ad- 
miniſtering juſtice; and their mode: of levying 
taxes. The followers of Mahomet are the only 
enthuſiaſts, who have united the ſpirit of tolera- 
tion with zeal for making proſelytes, and who, 
at the ſame time that they took arms to propa- 
gate the doctrine of their prophet, permitted 
ſuch as would not embrace it, to adhere to their 
own tenets, and to practiſe their own rites. To 
this peculiarity in the genius of the Mahometan 
religion, as well as to the defire which the Moors 
had of reconciling the Chriſtians to their yoke, 
it was owing that the ancient manners and laws 
in Spain ſurvived the violent ſhock of a conqueſt, 
and were permitted to ſubſiſt, notwithſtanding 
the introduction of a new religion and a new 
form of government into that country. It is ob- 
vious from all theſe particulars, that the Chriſ- 
tians muſt have found it extremely eaſy to re- 
eſtabliſh manners and government on their an- 
cient foundations, in thoſe provinces of Spain, 
which they wreſted ſucceſſively from the Moors. 
A conſiderable part of the people retained ſuch a 
fondneſs for the cuſtoms, and ſuch a reverence 
for the laws of their anceſtors, that wiſhing to 
ſee them completely reſtored, they were not only 
willing but eager to reſume the former, and to 
recognize the authority of the latter, 


Bur though the feudal form of government, Certain pe- 


with all the inſtitutions which characterize it, was 


thus preſerved entire in Caſtile and Aragon, as ftitution and 


well as in all the kingdoms which depended on laws, 
| theſe 


( A. D. 1462. 


* 
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Se cr. III. theſe crowns, there were certain peculiarities in 
their political conſtitutions which diſtinguiſh 
them from thoſe of any other country in Europe, 

The prero- The royal prerogative, extremely limited in eve» 

nite, and Ty feudal kingdom, was circumſcribed in Spain, 

——.— within ſuch narrow bounds, as reduced the 

people more power of the ſovereign almoſt to nothing. The 

exteolive, privileges of the nobility were vaſt in proporti- 
on, and extended fo far, as to border on abſo- 
lute independence. The immunities of the 
Cities were great, they poſſeſſed conſiderable in- 
fluence in the Cortes, and they aſpired at obtain- 
ing more. Such a ſtate of ſociety, in which 
the political machine was ſo ill adjuſted, and 
the ſeveral members of the legiſlature ſo impro- 
perly balanced, produced interior diſorders in 


the kingdoms of Spain, which roſe beyond the 


pitch of turbulence and anarchy, uſual under 


the feudal government. The whole tenor of 
the Spaniſh hiſtory confirms the truth of this ob- 
ſervation; and when the mutinous ſpirit, ta 
which the genius of their policy gave birth and 
vigour, was no longer reſtrained and overawed 
by the immediate dread of the Mooriſh arms, 
it broke out inta more frequent inſurrections 
againſt the government of their Princes, as well 
as more outrageous inſults on their dignity, than 
occur in the annals of any other country. Theſe 
were accompanied at ſome times with more li- 
beral ſentiments concerning the rights of the 
people, at other times with more elevated no- 
tions concerning the privileges of the nobles, 
than were common in other nations. 


Inftances of IN the principality of Catalonia, which was 
this. annexed to the kingdom of Aragon, the impa- 
tience of the people to obtain redreſs of their 
grievances having prompted them to take arms 
againſt their ſovereign John II, they, by K ſo- 
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they had ſworn to him, declared him and hi 


poſterity to be unworthy of the throne *, and 


B  cndeavourtd to eſtabliſh a republican form of 


government, in order to ſecure the perpetual 
enjoyment of that liberty, after which they 
aſpired T. Nearly about the ſame period, the 
indignation of the Caſtilian nobility againſt the 
weak and flagitious adminiſtration of Henry IV, 
having led them to combine againſt him, they 
arrogated, as one of the privileges belonging to 
their order, the right of trying and of paſſing 
ſentence on their ſovereign. That the exerciſe 
of this power might be as publick and ſolemn, 


as the pretenſion to it was bold, they ſummoned _ 
all the nobility of their party to meet at Avila; A. D. 1468. 


a ſpacious theatre was erected in a plain without 
the walls of the town, an image repreſenting 
the King was ſeated on a throne, clad in royal 
robes, with a crown on its head, a ſceptre in 


its hand, and the ſword of juſtice by its fide. 


The accuſation againſt the King was read, and 
the ſentence of depoſition was pronounced, in 
preſence of a numerous aſſembly. At the cloſe 
of the firſt article of the charge, the archbiſhop 
of Toledo advanced, and tore the crown from 
the head of the image; at the cloſe of the 
ſecond, the Conde de Placentia ſnatched the 
ſword of juſtice from its ſide; at the cloſe of the 
third, the Conde de Benevente wreſted the ſcep- 
tre from its hand ; at the cloſe of the laſt, Don 
Diego -Lopes de Stuniga tumbled it headlong 
from the throne. At the ſame inſtant, Don Al- 

F fonſo, 


” Zurita Annales de Arag. tom. iv. 113, 115, &c. 

E Ferteras hiſt. d'Eſpagne, tom. vii. p. 92. P. Orleans 
revol. d'Eſpagne, tom. iii. p. 155. L. Marinæus Siculus de 
reb. Hiſpan. apud Schotti Script. Hiſpan. vol. 29. 
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4 St cr. III. fonſo, Henry's brother, was proclaimed King of 

L >> Caſtile and Leon in his ſtead . 

"i Tux moſt daring leaders of faction would not 
| have ventured on theſe meaſures, nor have con- 
ducted them with ſuch publick ceremony, if the 
ſentiments of the people concerning the r6yal 
dignity, had not been ſo formed by the laws and 
policy, to which they were accuſtomed both in 
Caſtile and Catalonia, as prepared them to ap- 
prove of ſuch extraordinary proceedings, or ta 
acquieſce in them, 


0 The conſti- In Aragon, the form of government was mo- 
1 goberomeet narchical, but the genius and maxims of it were 
FH of Aragon, purely republican. The Kings, who were long 
4 elective, retained only the ſhadow of power; 
0 | the real exerciſe of it was in the Cortes or par- 
I liameat of the kingdom. This ſupreme aſ- 

| ſembly was compoſed of four different arms or 
members. The nobility of the firſt rank. The 
Equeſtrian order, or nobility of the ſecond claſs. 

| The repreſentatives of the cities and towns, 
( whoſe right to a place in the Cortes, if we may 
P give credit to the hiſtorians of Aragon, was co- 
eval with the conſtitution. The eccleſiaſtical 


DE Oo PEE” pppd Wwe * %F wwe mn, 835 mY 


2 order, compoſed of the dignitaries of the church, 
n together with the repreſentatives of the inferior 
1 — clergy *. No law could pals in this aſſembly 
4 without the aſſent of every ſingle member who 


had a right to vote. Without the permiſſion 
of the Cortes, no tax could be impoſed; no 
war could be declared; no peace conclud- 
ed; no money could be coined; nor any al- 
* teration 


* Marian. hift. lib. xxiii. c. 9. | 
— Forma de celebrar Cortes en Aragon. por Geron Martel. 
T Martel, ibid. p. 3. 
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of teration be made in the current ſpecie v. Scr. II. 
The power of reviewing the proceedings of al 
inferior courts, the privilege of inſpecting eve- 
ot ry department of adminiſtration, and the right 
N- of redreſſing all grievances, belonged to the 
ne Cortes. Nor did thoſe who conceived them- 
al ſel ves to be aggrieved, addreſs the Cortes in the 
id humble tone of ſupplicants, and petition for 
in redreſs; they demanded it as the birth-right of 
p- freemen, and required the guardians of their li- 
ta berty to decide with reſpect to the points which 
they laid before them *. This ſovereign court 
was held, during ſeveral centuries, every year; 
= but, in conſequence of a regulation introduced 
re about the beginning of the fourteenth century, 
g it was convoked from that period only once in 
r; two years. After it was aſſembled, the King 
r- had no right to prorogue or diſſolve it without 
. its own conſent; and the ſeſſion continued forty 
Ar | days * 
e 4 
8. Nor ſatisfied with having erected ſuch formi- ofce ard 
8, dable barriers againſt the encroachments of the Jr. 
y royal prerogative, nor willing to commit the jutizs. 
* guardianſhip of their liberties to the vigilance 
al and authority of an aſſembly, ſimilar to the diets, 
1, ſtates-general, and parliaments, in which the 
Tr other feudal nations placed ſo much confidence, 
y the Aragoneſe had recourſe to an inſtitution pe- 
0 culiar to themſelves, and elected a Juſtixa or 
n ſupreme judge. This magiſtrate, whoſe office 
0 bore ſome reſemblance to that of the Ephori 
A in ancient Sparta, acted as the protector of the 
E people, and the comptroller of the Prince. The 
n perſon of the Juſtiza was ſacred, his power and 


juriſdiction almoſt unbounded. He was the ſu- 
preme 


V Hier, Blanca comment. rer. Aragon. ap. Schot. Script. 
Hiſpan. vol. iii. p. 750. 

XZ Martel. Forma de celebr. p. 2. 

Y Hier, Blanca comment, 763. 
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Sz cr. III. preme interpreter of the laws. Not only infe- 
—— rior judges, but the Kings themſelves were 


"The regal 


power cir- 

cum ſcribed 
within nar- 
row limits, 


. 


bound to conſult him in every doubtful caſe, 
and to receive his reſponſes with implicit defe- 
rence . An appeal lay to him from the royal 
judges, as well as from thoſe appointed by the 
barons within their reſpective territories. Even 
when no appeal was made to him, he could in- 
terpoſe by his own authority, prohibit the ordi- 
nary judge to proceed, take immediate cogni- 
zance of the cauſe himſelf, and remove the par- 
ty accuſed to the Manifeſtation or priſon of the 
ſtate, to which no perſon had acceſs but by his 


_ permiſſion. His power was exerted with no 
leſs vigour and effect in ſuperintending the ad- 


miniſtration of government than in regulating 
the courſe of juſtice, It was the prerogative 
of the —_ to inſpect the conduct of the 
King. He had a title to review all the royal 
proclamations and patents, and to declare whe- 
ther or not they were agreeable to law, and 
ought to be carried into execution. He, by his 
ſole authority, could exclude any of the King's 
miniſters from the conduct of affairs, and call 
them to anſwer for their mal- adminiſtration. 
He himſelf was accountable to the Cortes alone, 


for the manner in which he diſcharged the duties 


of this high office, and performed functions of 
the greateſt importance that could be commit- 
ed to a ſubject (HH] 1 


Ir is evident from a bare enumeration of the 
privileges of the Aragoneſe Cortes, as well as of 
the rights belonging to the Juſtiza, that a very 
ſmall portion of power remained in the hands of 

, | the 


# Blanca has preſerved two reſponſes of the Juſtiza to 
James * who reigned towards the cloſe of the thirteenth 
century, Blanca p. 748. 

J (HH] NOTE Nl. 

+ © Hier, Blanca Comment. p. 74—755. 
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feel this ſtate of impotence, to which they were 
reduced. Even in ſwearing allegiance to their 
ſovereign, an act which ought, naturally, to be 
accompanied with profeſſions of ſubmiſſion and 
reſpect, they deviſed an oath, in ſuch a form, 
as to remind him of his dependence on his ſub- 
jets. © We,” ſaid the Juſtiza'to the King in 
the name of his high-ſpirited barons, who are 
each of us as good, and who are altogether more 
powerful than yau, promiſe obedience to your 
government, if you maintain our rights and liber- 
ties; but if not, not.” Conformably to this oath, 
they eſtabliſhed it as a fundamental article in 
their conſtitution, that if the King ſhould violate 
their rights and privileges, it was lawful for the 
people to diſclaim him as their ſovereign, and 
to elect another, even though a heathen, in his 
place *. The attachment of the Aragoneſe to 
this ſingular conſtitution of government, was 
extreme, and their reſpect for it approached to 
ſuperſtitious veneration [II]. In the preamble 
to one of their laws, they declare, that ſuch was 
the barrenneſs of their country, and the poverty 
of the inhabitants, that if it were not on ac- 
count of the liberties by which they are diſtin- 
guiſhed from other nations, the people would 
abandon it, and go in queſt of a ſettlement on 
{ome more fruitful region“. 


other. European nations. The executive part of 
government was committed to the King, but 

with 
A Hier. Blanca Comment. p. 720. 


11 NOTE XXXII, 
Hier. Blanca. Com. p. 751. 


the King. The Aragoneſe ſeem to have been ſo- Sz cr. IIl. 
licitous that their Monarchs ſhould know and oe 


; 3 
In Caſtile, there were not ſuch peculiarities in Conftita- 


the form of government, as to eftabliſh any re- #20 and. 


markable diſtinction between it and that of the of Cadtile. 


— — CCO—— — 


| 
| 
| 
|; 
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Se cr. III. with a prerogative extremely limited. The le- 
giſlative authority reſided in the Cortes, which 

was compoſed of the nobility, the dignified ec- 
cleſiaſticks, and the repreſentatives of the cities. 

The aſſembly of the Cortes in Caſtile was very 

ancient, and ſeems to have been coeval with the 


conſtitution. The members of the three dif- 


ferent orders, who had a right of ſuffrage, met 
in one place, and deliberated as one collective 
body ; the deciſions of which were regulated by 
the ſentiments of the majority. The right of 
impoſing taxes, of enacting laws, and of re- 
dreſſing grievances belonged to this aſſembly; 
and in order to (ſecure the aſſent of the King to 
ſuch ſtatutes and regulations as were deemed ſa- 
lutary or beneficial to the kingdom, it was uſual 
in the Cortes, to take no ſtep towards granting 
money, until all buſineſs relative to the publick 
welfare was concluded. The repreſentatives of 
cities ſeem to have obtained a ſeat very early in 
the Cortes of Caſtile, and ſoon acquired ſuch 
influence and credit, as were very uncommon, 
at a period when the ſplendor and pre-eminence 
of the nobility had eclipſed or annihilated all 
other orders of men. The number of mem- 
bers from cities, bore ſuch a proportion to that 
of the whole collective body, as rendered them 
extremely reſpectable in the Cortes [KK]. The 
degree of conſideration, which they poſſeſſed in 
A. D. 1396. the ſtate, may be eſtimated by one event. Up- 
on the death o- John I. a council of regency was 
appointed to govern the kingdom during the 


minority of his ſon. It was compoſed of an 
equal number of noblemen, and of deputies 


choſen by the cities; the latter were admitted to 
the ſame rank, and inveſted with the ſame 
powers, as prelates and grandees of the firſt 
order, 

[KK] NOTE XXXIII. 
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order ©, But though the members of commu- Se cr. III. 
nities in Caſtile were elevated above the condi- YR 
tion wherein they were placed ih other kingdoms 
of Europe; though they had attained to ſuch 
political importance, that even the proud and 
jealous ſpirit gf the feudal ariſtocracy could not 
exclude them from a conſiderable ſhare in go- 
vernment ; yet the nobles, notwithſtanding theſe 
acquiſitions of the commons, continued to aſ- 
ſert the privileges of their order, in oppoſition 
to the crown, in a tone extremely high. There 
was not any body of nobility in Europe more 
diſtinguiſhed for independence of ſpirit, haugh- 
tineſs of deportment, and bold pretenſions, than 
that of Caſtile. The hiſtory of that monarchy 
affords the moſt ſtriking examples of the vigi- 
lance with which they obſerved, and of the vi- 
gour with which they oppoſed every ſcheme of 
their Kings, that tended to encroach on their 
juriſdiction, to diminiſh their dignity, or to a- 
bridge their power. Even 1n their ordinary inter- 
courſe with their Monarchs, they preſerved ſuch 
a conſciouſneſs of their rank, that the nobles of 
the firſt order claimed it as a privilege to be co- 
vered in the- royal preſence, and approached 
their ſovereigns rather as equals than as ſub- 
jeQs. ; % 


THe conſtitution of the ſubordinate monar- 
chies, which depended on the crowns of Caſtile 
and Aragon, nearly reſembled- that of the king- 
dom to which \they were annexed. In all of 
them, the dignity and independence of the 
nobles were great; the immunities and power 
of the cities were conſiderable. 


An attentive obſervation of the ſingular ſitua- 
tion of Spain, as well as the various events which 
occurred 

© Marian. hiſt, lib, xviii. c. 15. $ f 


/ 
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| Sr cr. III. occurred there, from the invaſion of the Moors 
to the union of its kingdoms under Ferdinand 
| cauſes of and Iſabella, will diſcover the cauſes, to which 
| en All the peculiarities in its political conſtitution I 
of the Spa- have pointed out, ought to be aſcribed. 

IM As the provinces of Spain were wreſted from 


| | the Mahometans gradually and with difficulty, 
| the nobles, who followed the ſtandard of any 
\ eminent leader in theſe wars, conquered not for 
him alone, but for themſelves. They claimed 
a ſhare in the lands which their valour had torn 
from the enemy, and their proſperity and power 
Increaſed, in proportion as the territory of the 

| Prince extended. 


DvuriNG their perpetual wars with the Moors, 
| the Monarchs of Spain depended ſo much on 
| their nobles, that it became neceſſary to conci- 
| liate their good will by ſucceſſive grants of new 
| honours and privileges. By the time that any 
| Prince could eſtabliſh his dominion in a con- 
quered province, the greater part of the pro- 
perty was parcelled out by him among his ba- 
Tons, with ſuch juriſdiction and immunities, as 
raiſed them almoſt to ſovereign power. 


Ar the ſame time, the kingdoms erected in 
ſo many different corners of Spain, were ex- 
tremely inconſiderahle. The petty Monarch 
was but little elevated above his nobles, They, 
feeling themſelves to be almoſt his equals, acted 
as ſuch, The Kings of ſuch limited domains 
\ could neither command much reſpect, nor poſ- 
ſeſs great power; and noblemen, ſo nearly on 
the ſame level, could not look up to them with 
that reverence, with which the ſovereigns of 
the great monarchies in Europe were viewed by 
their ſubjects [LL]. 


[LL] NOTE XXXIV. 
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Tus circumſtances concurred in exalting Se cr. III. 
the nobility, and in depreſſing the royal autho- 2 
rity ; there were other cauſes which raiſed the 
Cities in Spain to conſideration and power. 


As the open country, during the wars with 
the Moors, was perpetually expoſed to the ex- 
curſions of the enemy, with whom no peace or 
truce was ſo permanent as to prove any laſting 
ſecurity, ſelf-preſervation obliged perſons of all 
ranks to fix their reſidence in places of ſtrength. 
The caſtles of the barons, which, in other coun- 
tries, afforded a commodious retreat from the 
depredations of banditti, or .from the tranſient 
violence of any interior commotion, were un- 
able to reſiſt an enemy whoſe operations were 
conducted with regular and perſevering vigour. 
Cities, in which great numbers united for their 
mutual defence, were the only places in which 
people could fix their reſidence with any kind of 
| ſafety. To this was owing the rapid growth of 
thoſe cities in Spain of which the Chriſtians ' 
recovered poſſeſſion. All who fled from the 
Mooriſh yoke reſorted to them, as to'an aſylum ; 
and there the greater part of thoſe, who took 
the field againſt the Mahometans, eſtabliſhed , 
their families. | 


EAcn of theſe cities, during a longer or ſhorter 
courſe of years, was the capital of a little ſtate, 
and enjoyed all the advantages, which accelerate 
the increaſe of inhabitants in every place that is 
the ſeat of government. 


Tux number of cities in Spain, at the begin- 
ning of the fifteenth century, was conſiderable, 
and they were peopled far beyond the proportion 
which was common in other parts of Europe, ex- 
ceptin Italy and the Low-Countries. The Moors 

had 


4 


160 A VIEW OF THE 


| Sect. III. had introduced manufactures into thoſe cities, 
| —— while under their dominion; The Chriſtians, 
l who, by intermixture with them, had learned 
| their arts, continued to cultivate theſe. The 
| trade of ſeveral of the Spaniſh towns appears to 
| have been conſiderable; and the ſpirit of com- 
| N merce continued to preſerve the number of their 
; N inhabitants, as the ſenſe of danger had firſt in- 
] duced them to crowd together, 


| As the Spaniſh cities were populous, oy of 

| the inhabitants were of a rank ſuperior to thoſe 

il who reſided in towns in other countries of Eu- 

| rope. That cauſe, which contributed chiefly to 

| their population, affected equally perſons of eve- 

: ry condition, who flocked thither promiſcuouſlly, 

in order to find ſhelter, or in hopes of making a 

ſtand there againſt the enemy, with greater ad- 

| vantage than in any other ſtation, The perſons 

elected as their repreſentatives in the Cortes by 

the cities, or promoted to offices of truſt and 

dignity in the government of the community, 

| were often, as will appear from tranſactions 

| which I ſhall hereafter relate, of ſuch conſidera- 

ble rank in the kingdom, as reflected luſtre on 

their conſtituents, and on the. ſtations wherein 
they were placed. | 


As it was impoſſible to carry on a continual 
war againſt the Moors, without ſome other mi- 
litary force, than that which the barons were 
obliged to bring into the field, in conſequence 
of the feudal tenures, it became neceſſary to have 
ſome troops, particularly a body of light cavalry, 
in conſtant pay. It was one of the privileges of 
the nobles, that their lands were exempt from 
the burden of taxes. The charge of ſupporting 
the troops requiſite for the - public ſafety, fell 
wholly upon the cities; and their Kings, being 

| obliged 


% 
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. obliged frequently to apply to them for aid, Se cr. III. 
found it neceſſary to gain their favour by con- 
ceſſions, which not only extended their immu- 
nities, but added to their wealth and power. 


Wuer the influence of all theſe circumſtances, 
peculiar to Spain, is added to the general and 
common caules, which contributed to aggran- 
dize cities in other countries of Europe, this will 
fully account for the extenſive privileges which 


f they acquired, as well as for the extraordinary 

e conſideration to which they attained, in all the 

4 Spaniſh kingdoms [MM]. . _- 
0 
- 


By theſe exorbitant privileges of the nobility, geen 
and this unuſual power of the cities in Spain, the Princes in 
royal prerogative was hemmed in on every fide, oe t 

and reduced within very narrow bounds, Senſi- power; 
ble of this, and impatient of ſuch reſtraint, dif- 
ferent Monarchs endeavoured, at various junc- 
tures, to enlarge their own juriſdiction, and to 
circumſcribe that of their ſubjects. Their pow- 
er, however, or their abilities were ſo unequal 
to the undertaking, that their efforts were at- 
tended with little ſucceſs. But when Ferdinand particularly 
and Iſabella found themſelves at the head of all *f Ferdi- 
the united kingdoms of Spain, and delivered from lſabella. 
the danger and interruption of domeſtick wars, 
they were not only in a condition to reſume, but 
were able to proſecute with advantage, the 
ſchemes of extending the prerogative, which 
their anceſtors had attempted in vain. Ferdi- 
nand's profound ſagacity in concerting his mea- 
ſures, his perſevering induſtry in conducting 
them, and his uncommon addreſs in carrying 
them into execution, fitted him admirably for an 
undertaking which required all theſe talents. 


Vor. I. 


| 


As 


"SS FAS oo WMS wm,, 39 05 


[MM] NOTE XXV. 


162 A VIEW OF THE 


Se cr. III. As the overgrown power and high pretenſi- 
ons of the nobility were what the Monarchs of 
Ferdinant's Spain felt moſt ſenſibly, and bore with the great- 
ſchemes for eſt impatience, the great object of Ferdinand's 
CIT policy was to reduce theſe within more moderate 
leges and bounds. Under various pretexts, ſometimes by 
1 ality. violence, more frequently in conſequence of de- 
crees obtained in the courts of law, he wreſted 

from the barons a great part of the lands, which 
had been granted to them by the inconſiderate 

bounty of former Monarchs, particularly during 

the feeble and profuſe reign of his predeceſſor 

Henry IV. He did not give the entire conduct 

of affairs to perſons of noble birth, who were 
accuſtomed to occupy every department of im- 
portance in peace or in war, as if it had been a 
privilege peculiar to their order, to be employed 

as the ſole counſellors and miniſters of the crown, 

He often tranſacted buſineſs of great conſequence 

without their intervention, and committed many 

offices of power and truſt to new men devoted 

to his intereſt . He introduced a degree of ſtate 

and dignity into his court, which being unknown 

in Spain, while it remained ſplit into many ſmall 
kingdoms, taught the nobles to approach their 
ſovereign with more ceremony, and gradually 
rendered him the object of greater deference and 
reſpect. . 


Partieu-" THE annexing the maſterſhips of the three 
oe military orders of St. Jago, Calatrava, and Al- 
> 24 cantara, to the crown, was another expedient, 
the three by which Ferdinand greatly augmented the re- 
ot venue and power of the Kings of Spain. Theſe 
orders were inſtituted in imitation of thoſe of the 
Knights Templars and of St. John of Jeruſalem, 
on purpoſe to wage perpetual war with the Ma- 


hometans, and to protect the pilgrims who vi- 
EE + ſited 


D Zurita anales de Arag. tom. vi. p. 22. 
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ſited Compoſtella, or other places of eminent Sz cv. III. 
ſanctity in Spain. The zeal and ſuperſtition of 
the ages, in which they were founded, prompt- 
ed perſons of every rank to beſtow ſuch liberal 
donations on thoſe holy warriors, that, in a ſhort 
time, they engroſſed a conſiderable ſhare in the 
property and wealth of the kingdom. The 
maſterſhips of theſe orders came to be ſtations of 
the greateſt power and opulence to which a Spa- 
niſh nobleman could be advanced. Theſe high 
dignities were in the diſpoſal of the Knights of 
the Order, and placed the perſons on whom 
they conferred them almoſt on a level with their 
ſovereign [NN]. Ferdinand, unwilling that the 
X nobility, whom he conſidered as already too for- 
2X midable, ſhould derive ſuch additional credit 


and influence from poſſeſſing the government of 


theſe wealthy fraternities, was ſolicitous to wreſt 

it out of their hands, and to veſt it in the crown. 

His meaſures for accompliſhing this, were wiſely 4. D. 1476, 
planned, and executed with vigour *®. By ad- 1453: 
dreſs, by promiſes, and by threats, he prevailed 

on the Knights of each Order to place Iſabella 

and him at the head of it. Innocent VIII. and 
Alexander VI. gave this election the ſanction of 

papal authority *; and ſubſequent Pontiffs ren- 

dered the annexation of theſe maſterſhips to the 


X crown perpetual. 


Wut Ferdinand, by this meaſure, dimi- And by ele- 
u crid- 


niſhed the power and influence of the nobility, ing the ju- 

and added new luſtre or authority to the crown, a. 

he was taking other important ſteps with a view - 
M 2 to 


NN] NOTE XXXVI. 

Marian. hiſt. lib. xxv. c. 5, 

F Zurita anales, tom. v. p. 22. Alii. Anton. Nebriſſen- 
ſis rerum a Ferdinand & Elizabe geſtarum decades. ii. apud 
Schot. ſcript. Hiſpan. i. 860. 


de cv. II. to the ſame object. The ſovereign juriſdiction 
◻ which the feudal barons exerciſed within their 
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own territories, was the pride and diſtinction of 
their order. To have invaded openly a privilege 
which they prized ſo highly, and in defence of 
which they would have run ſo eagerly to arms, 
was a meaſure too daring for a Prince of Ferdi- 
nand's cautious temper. He took advantage, 
however, of an opportunity which the ſtate of 
his kingdoms and the ſpirit of his people preſent- 
ed him, in order to undermine what he durſt i 
not aſſault. The inceſſant depredations of the 
Moors, the want of diſcipline among the troops 
which were employed to oppoſe them, the fre- 
quent civil wars between the crown and the no- 
bility, as well as the undiſcerning rage with J 
which the barons carried on their private wars 
with each other, filled all the provinces of Spain 
with diſorder. Rapine, outrage, and murder 
became ſo common, as not only to interrupt *# 
commerce, but in a great meaſure to ſuſpend al! ¶ fut 
intercourſe between one place and another. That we 
ſecurity and protection which men expect from 
entering into civil ſociety, ceafed almoſt totally. 
Interior order and police, while the feudal inſti- 
tutions remained in vigour, were ſo little objects 
of attention, and the adminiſtration of juſtice 
was ſo extremely feeble, that it would have been 
vain to have expected relief from the eſtabliſhed RR 
laws or the ordinary judges. But the evil became 
ſo intolerable, and the inhabitants of cities, who 
were the chief ſufferers, grew ſo impatient of 
this anarchy, that ſelf-preſervation forced them 
to have recourſe to an extraordinary remedy. 
About the middle of the thirteenth century, the 
cities in the kingdom of Aragon, and after their 
example thoſe in Caſtile, formed themſelves into 
an aſſociation, diſtinguiſhed by the name of the 
Holy Brotherhood. They exacted a certain con- 
tribution 
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tribution from each of the aſſociated towns; Sec. III. 
they levied a conſiderable body of troops, in or» "VV? 
der to protect travellers, and to purſue crimi- 
nals; they appointed judges, who opened their 
courts in various parts of the kingdom, Who. 
ever was guilty of murder, robbery, or of any 
act that violated the publick peace, and was 
ſcized by the troops of the Brotherhood, was carri- 
ed before judges of their nomination, who, with- 
out paying any regard to the excluſive and ſove- 
reign juriſdiction which the lord of the place 
might claim, tried and condemned the criminals. 
By means of this, the prompt and impartial ad- 
miniſtration of juſtice was reſtored; and toge- 
gether with it, internal tranquillity and order 
began to return. The nobles alone murmured 
at this ſalutary inſtitution. They complained 
of it as an encroachment on one of their moſt 
valuable privileges. They remonſtrated againſt 
it in an high tone; and, on ſome occaſions, re- 
fuſed to grant any aid to the crown, unleſs it 
were aboliſhed, Ferdinand, however, was ſen- 
ſible not only of the good effects of the Holy 
Brotherhood with reſpect to the police of his 
== kingdoms, but perceived its tendency to abridge, 
and at length to annihilate the territorial juriſ- 
diction of the nobility. He countenanced the 
== inſtitution on every occaſion. He ſupported it 
with the whole force of royal authority; and 
beſides the expedients employed by him in com- 
mon with the other monarchs of Europe, he 
availed himſelf of this inſtitution, which was pe- 
culiar to his kingdom, in order to limit and 
aboliſh that independent juriſdiction of the no- 
bility, which was no leſs inconſiſtent with the 
authority of the Prince, than with the order of 


— 


ſociety [OO]. a 
| Bu r 
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Sr cr. III. Bur though Ferdinand by theſe meaſures con- 
os agg ſiderably enlarged the boundaries of prerogative, 
Nanding all and acquired a degree of influence and power 
ment far beyond what any of his predeceſſors had en- 
of Spain ſtill joyed, yet the limitations of the royal authority, 
exiremely as well as the barriers againſt its encroachments, 
continued to be many and ſtrong. The ſpirit 
of liberty was vigorous among the people of 
Spain; the ſpirit of independence was high 
among the nobility; and though the love of 
glory, peculiar to the Spaniards in every period 
of their hiſtory, prompted them to ſupport Fer- 
dinand with zeal in his foreign operations, and to 
afford him ſuch aid as enabled him not only to 
undertake but to execute great enterprizes ; he 
reigned over his ſubjects with a juriſdiction leſs 
extenſive than that of any of the great monarchs = 
in Europe. It will appear from ny paſſages 
in the following hiſtory, that, during a conſide- 
rable part of the reign of his ſucceſſor Charles 
V. the prerogative of the Spaniſh crown was 


equally circumſcribed. 


— 
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ment of ſo nearly reſembled thoſe of the other feudal 
France. Kingdoms, that ſuch a detail with reſpect to 
them as was neceſſary, in order to convey ſome 

idea of the nature and effects of the peculiar in- 
ſtitutions which took place in Spain, would be 
ſuperfluous. In the view which I have exhibited 

of the means by which the French monarchs 
acquired ſuch full command of the national force 

of their kingdom, as enabled them to engage in 
extenſive ſchemes of foreign operation, I have 

already pointed out the great ſteps by which they 
advanced towards a more ample poſſeſſion of 

political power, and a more uncontrouled exer- 

ciſe of their royal prerogative. All that now 


remains 1s to take notice of ſuch particulars in 


the 
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the conſtitution of France, as ſerve either to Se <7. III. 


diſtinguiſh it from that of other countries, or 
tend to throw any light on the tranſactions of 
that period to which the following hiſtory ex- 
tends. 


UnDptR the French monarchs of the firſt race, 


the royal prerogative was very inconſiderable. ademblies 


under the 


The General Aſſemblies of the nation, which grace .s 
met annually at ſtated ſeaſons, extended their Kiogs. 


authority to every department of government. 
The power of electing Kings, of enacting laws, 
of redreſſing grievances, of conferring donati- 
ons on the Prince, of paſſing judgment in the 
laſt reſort, with reſpect to every perſon and to 
every cauſe, reſided in this great convention of 


the nation. Under the ſecond race of Kings, Under the 
notwithſtanding the power and ſplendour which . 


the conqueſts of Charlemagne added to the 
crown, the general aſſemblies- of the nations 
continued to poſſeſs extenſive authority. The 
right of determining which of the royal family 
ſhould be placed on the throne, was veſted in 
them. The princes elevated to that dignity by 
their ſuffrage were accuſtomed regularly to call 
and to conſult them with reſpect to every affair 
of importance to the ſtate, and without their 
conſent no law was paſſed, and no new tax was 
levied. 


Bur, by the time that Hugh Capet, the fa- Under the 
ther of the third race of Kings, took poſſeſſion . 


of the throne of France, ſuch changes had hap- 
pened in the political ſtate of the kingdom, as 
conſiderably affected the power and juriſdiction 
of the general aſſembly of the nation. The roy- 
al authority in the hands of the degenerate poſ- 
terity of Charlemagne, had dwindled into infig- 
nificance and contempt. Every conſiderable 

proprietor 
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proprietor of land had formed his territory into 
a barony, almoſt independent of the ſovereign. 


The dukes or governors of provinces, the counts 


or governors of towns and ſmall diſtricts, and 
the great officers of the crown, had rendered 
theſe dignities, originally granted only during 
pleaſure or for life, hereditary in their families. 
Each of theſe had uſurped all the right which 
hitherto had been deemed the diſtinctions of roy- 
alty, particularly the privileges of diſpenſing 
Juſtice within their own domains, of coining 
money, and of waging war. Every diſtrict was 
governed by local cuſtoms, acknowledged a 
diſtinct lord, and purſued a ſeparate intereſt. 
The formality of doing homage to their ſove- 
reign, was almoſt the only act of ſubjection 
which haughty barons would perform, and that 
bound them no farther than they were willing to 
acknowledge its obligation [PP]. 


In a kingdom broken into ſo many indepen- 
dent baronies, hardly any common principle of 


ſemblies leſs union remained; and the genera] aſſembly in 


conſiderable : 


and exten- 
five. 


its deliberations could ſcarcely conſider the na- 


tion as forming one body, or eſtabliſh common 


regulations to be of equal force in every part. 
Within the immediate domains of the crown 
the King might publiſh laws, and they were 
obeyed, becauſe there he was acknowledged as 
the only lord. But if he had aimed at render- 
ing theſe general, that would have alarmed the 
barons as an encroachment upon the indepen- 
dence of their juriſdiction. The barons, with 
no leſs care, avoided the enacting of gene- 
ral laws, becauſe the execution of them muſt 
have been veſted in the King, and would have 
enlarged that paramount power, which was the 
object of their jealouſy. Thus under the de- 
ſcendants 
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ſcendants of Hugh Capet, the States General Sz cw. III. 


(for that was the name by which the ſupreme 
aſſembly of the French nation came then to be 
diſtinguiſhed) loſt their legiſlative authority, or 
at leaſt entirely relinquiſhed the exerciſe of it. 
From that period, the juriſdiction of the States 
General extended no farther than to the impoſi- 
tion of new taxes, the determination of queſti- 
ons with reſpect to the right of ſucceſſion to the 
crown, the ſettling of the regency when the 
monarch had not fixed it by his will, and the 
preſenting remonſtrances enumerating the griev- 
ances of which the nation wiſhed to obtain re- 
dreſs. 


As, during ſeveral centuries the monarchs of 
Europe ſeldom demanded extraordinary ſubſi- 
dies of their ſubjects, and the other events which 
required the interpoſition of the States rarely 
occurred, their meeting in France were not fre- 
quent. They were ſummoned occaſionally by 
their Kings, when compelled by their wants or 
by their fears to have recourſe to their aid; 
but they did not, like the Diet in Germany, the 
Cortes 1n Spain, or the Parliament in England, 
form an eſſential member of the conſtitution, the 
regular exertion of whoſe powers was requiſite 
to give vigour and order to government. 
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When the States of France ceaſed to exer- The crown 
ciſe legiſlative authority, the Kings began to aſ- —_—_- 
ſume it. They ventured at firſt on acts of le- lative au- 
giſlation with great reſerve; and after taking 9, 
every precaution that could prevent their ſub- 
jects from being alarmed at the exerciſe of a 
new power, They did not at once iſſue their 
ordinances 1n a tone of authority and command. 

They treated with their ſubjects; they pointed 
out what was beſt; and allured them to _ 
wit 
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Se cr. III. with it. By degrees, however, as the preroga- 
tie of the crown extended, and as the ſupreme 
juriſdiction of the royal courts came to be eſta- 
bliſned, the Kings of France aſſumed more 
openly the ſtile and authority of law-givers; and 
before the beginning of the fifteenth century, 
the complete legiſlative power was veſted in 


them [QQ. ] 
. Having ſecured this important acquiſition, 
ing the ſteps which led to the right of impoſing 
taxes. taxes were rendered few and eaſy. The people, 


accuſtomed to ſee their ſovereigns, by their ſole 
authority, iſſue ordinances which regulated points 
of the greateſt conſequence with reſpect to the 
property of their ſubjects, were not alarmed 
when they were required, by the royal edicts, 
to contribute certain ſums towards ſupplying 
the exigencies of government, and carrying for- 
ward the meaſures of the nation. When Charles 
VII. and Louis XI. firſt ventured to exerciſe 8 
this new power, in the manner which I have al-. 
ready deſcribed, the gradual increaſe of the roy- 
al authority had ſo imperceptibly prepared the 
minds of the people of. France for this innova- 
tion, that it excited no commotion in the king- 
dom, and ſeems ſcarcely to have given riſe to 
any murmur or complaint. 


8 Wurm the Kings of France had thus engroſſ- 

| mentof ed every power which can be exerted in govern- 
comes pure- ment; When the right of making laws, of levy- 
ly monarch= ing money, of keeping an army of mercenaries 

8 in conſtant pay, of declaring war and of con- 
cluding peace centered in the crown, the con- 

ſtitution of the kingdom, which, under the firſt 

race of Kings, was nearly democratical, which, 

under the ſecond race, became an ariſtocracy, 


terminated, 


[QQ ] NOTE xxXIx. 
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terminated, under the third race, in a pure mo- Szcr. III. 
narchy. Every thing that tended to preſerve a 
the appearance, or revive the memory of the 
ancient mixed government, ſeems from that pe- 

riod to have been induſtriouſly avoided. During 

the long and active reign of Francis I. the va- 

riety as well as extent of whoſe operations obliged 

him to lay many heavy impoſitions on his ſub- 

jects, the States General of France were not 

once aſſembled, nor were the people once al- 
lowed to exert the power of taxing themſelves, 
which, according to the original ideas of feudal 
government, was a right eſſential to every free- 

man. 


Two things, however, remained, which mo- The gr. 
derated the exerciſe of the regal prerogative, and ge re- 


reſtrained it within ſuch bounds as preſerved the — 
conſtitution of France from degenerating into nk. of the 
mere deſpotiſm. The rights and privileges claim- nobility 
ed by the nobility, muſt be conſidered as one 
barrier againſt the abſolute dominion of the 
crown. Though the nobles of France had loſt 

that political power which was veſted in their 

order as a body, they ſtill retajned the perſonal 

rights and pre-eminence which they derived 

from their rank. They preſerved a conſciouſ- 

neſs of elevation above other claſſes of citizens; , 
an exemption from burdens to which they were 
ſubject; a contempt of the occupations in which 

they were engaged ; the privilege of aſſuming 
enſigns that indicated their dignity ; a right to 

be treated with a certain degree of deference - 
during peace; and a claim to various diſtincti- 

ons when in the field. Many of theſe pretenſi- 

ons were not founded on the words of ſtatutes, 

or derived from poſitive laws; they were de- 

fined and aſcertained by the maxims of honour, 

a title more delicate, but no leſs ſacred. Theſe 


rights, 
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de cr. III rights, eſtabliſhed and protected by a principle 
> equally vigilant in guarding, and intrepid in de- 
fending them, are to the Sovereign himſelf ob- 
jects of reſpect and veneration. Wherever they 
ſtand in its way, the royal prerogative is bound- 
ed. The violence of a Deſpot may extermi- 
nate ſuch an order of men; but as long as it 
ſubſiſts, and its ideas of perſonal diſtinction 
remain entire, the power of the Prince has 


limits “. 


As in France, the body of nobility was very 
numerous, and the individuals of which it was 
compoſed retained an high ſenſe of their own 
pre-eminence, to this we may aſcribe, in a 
great meaſure, the mode of exerciſing the roy- 
al prerogative which peculiarly diſtinguiſhes the 
government of that kingdom. An intermediate 
order was placed between the Monarch and his 
other ſubjects, and in every act of authority it 
became neceſſary to attend to its privileges, and 
not only to guard againſt any real violation of 
theſe, but to avoid any ſuſpicion of its being 
poſſible that they might be violated. Thus a 
ſpecies of government was eſtabliſhed in France, 
unknown in the ancient world, that of a monar- 
chy, in which the power of the ſovereign, though| 
unconfined by any legal or conſtitutional re- 
ftraint, has certain bounds ſet to it by the ideas 
which one claſs of his ſubjects entertain concern- 
ing their own dignity. 


And by te Tux juriſdiction of the Parliaments in France, 
— particularly that of Paris, was the other barrier 
lia ments, Which ſerved to confine the exerciſe of the royal 
deter prerogative within certain limits. The parlia- 
Pari, ment of Paris was originally the court of the 


' Kings 


© De! Eſprit des Loix, liv. ii. c. 4. Dr. Ferguſon's Eſſay 
on the Hiſt. of Civil Society, part i. ſec. 10. 
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Kings of France, to which they committed the Sect Ill. 
ſupreme adminiſtration of juſtice within their 


own domains, as well as the power of deciding 
with reſpect to all caſes brought before it by ap- 
peals from the courts of the barons. When, 
in conſequence of events and regulations which 
have been mentioned formerly, the time and 
place of its meeting were fixed ; when not only 
the form of its procedure, but the principles on 
which it decided, were rendered regular and 
conſiſtent ; when every cauſe of importance was 
finally determined there; and when the people 
became accuſtomed to reſort thither as to the 
ſupreme temple of juſtice, the parliament of 
Paris roſe to high eſtimation in the kingdom, its 
members acquired dignity, and its decrees were 
ſubmitted to with deference. Nor was this the 
only ſource of the power and influence which 
the parliament obtained. The Kings of France, 
when they firſt began to aſſume the legiſlative 
power, in order to reconcile the minds of their 
people to this new exertion of prerogative, pro- 
duced their edicts and ordinances in the parlia- 
ment of Paris, that they might be approved of 
and regiſtered there, before they were publiſhed 
and declared to be of authority in the kingdom. 
During the intervals between the meetings of 
the States General of the kingdom, or under 
thoſe reigns when the States General were not 
aſſembled, the Monarchs of France were accuſ- 
tomed to conſult the parliament of Paris with 
reſpect to the moſt arduous affairs of govern- 
ment, and frequently regulated their conduct by 
its advice, in deolaring war, in concluding peace, 
and in other tranſactions of publick concern. 
Thus there was erected in the kingdom a tribu- 
nal which became the great depoſitory of the 
laws, and by the uniform tenor of its decrees, 
it eſtabliſhed principles of juſtice and forms of 

| proceeding 
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Sz cr. III. proceeding which were conſidered as fo ſacred, 
that even the ſovereign power of the Monarch 
durſt not venture to diſregard or to violate them. 
The members of this illuſtrious body, though 
they neither poſſeſs legiſlative authority, nor can 
be conſidered as the repreſentatives of the peo- 
ple, have availed themſelves of the reputation 
and influence which they had acquired among 
their countrymen, in order to make a ſtand to 
the utmoſt of their ability againſt every unpre- 
cedented and exorbitant exertion of the prero- 
gative. In every period of the French hiſtory, 
they have merited the praiſe of being the vir- 
tuous but feeble guardians of the rights and pri- 
vileges of the nation [RR]. 

Conſtitution Typ kingdom of. France extends to the 


and govern» 8 
ment of the Confines of the German Empire, from which 


Earle. Charles V. derived his title of higheſt dignity. In 
explaining the political conſtitution of this vaſt 
and complex body at the beginning of the ſix- 
teenth century, T ſhall avoid entering into ſuch 
a detail as would involve my readers in that in- 
extricable labyrinth, which it formed by the 
multiplicity of its tribunals, the number of its 


members, their interfering rights, and by the 


endleſs diſcuſſions or refinements of the publick 
lawyers of Germany with reſpect to all theſe. 


Its tate v- Tg Empire of Charlemagne was a ſtructure 
magne and erected in ſo ſhort a time that it could not be 
bis deſcea- permanent. Under his ynmediate ſucceſſor it 
began to totter ; and it ſoon fell to pieces. The 
crown of Germany was ſeparated for ever from 
that of France, and the deſcendants of Charle- 
magne eſtabliſhed two great monarchies ſo ſitu- 
ated as to give riſe to a perpetual rivalſhip and 
enmity between them. But the Princes of the 


race 
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rate, as thoſe of the ſame family who reigned 
in France. In the hands of the former the 
royal authority retained ſome vigour, and the 
nobles of Germany, though poſſeſſed of exten- 
ſive privileges as well as ample territories, did 
not ſo eaſily attain independence. The great 
offices of the crown continued to be at the diſ- 
poſal of the ſovereign, and during a long pe- 
riod, fiefs remained in their original ſtate, with- 
out becoming hereditary and perpetual in the 
families to which they had been granted. 


Ar length the German branch of the family Other fami- 


lies ate raiſ- 


of Charlemagne became extinct, and his feeble 


deſcendants who reigned in France had ſunk in- Imperial 


to ſuch contempt, that the Germans, without 
looking towards them, exerciſed the right inhe- 


rent in a free people; and in a general aſſembly 4 P. 911. 


of the nation elected Conrad Count of Franco- 
nia Emperor. After him Henry of Saxony, and 
his deſcendants, the three Othos, were placed, in 
ſucceſſion, on the Imperial throne, by the ſuf- 
frages of their countrymen. The extenſive 
territories of the Saxon Emperors, their eminent 
abilities and enterprizing genius, not only added 
new vigour to the Imperial dignity, but raiſed 


it to higher power and pre-eminence. Otho the A. D. 5382. 


Great marched at the head of a numerous army 
into Italy, and after the example of Charle- 
magne, gave law to that country. Every power 
there recognized his authority. He created 
Popes and depoſed them by his ſovereign man- 
date. He annexed the kingdom of Italy to the 
German Empire. Elated with his ſucceſs, he 
aſſumed the title of Cæſar Auguſtus . A Prince 

born 


n Annaliſta Saxo, &c. ap. Struv. Corp. vol. i. p. 246. 


3 
race of Charlemagne who were placed on the Se cr. II. 
Imperial throne, were not altogether ſo degene- W W] W—W 


ha. 
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Sz cr. Ill. born in the heart of Germany pretended to be 


S—>> the ſucceſſor of the Emperors of ancient Rome, 
and claimed a right to the ſame power and pre- 
rogative. 


The Ger. Bur while the Emperors, by means of theſe 
bi acgufte new titles, and new \ dominions, gradually ac- 
independent Quired additional authority and ſplendour, the 
bega autbo- nobility of Germany went on at the ſame time 
rity. extending their privileges and juriſdiction. The 
ſituation of affairs was favourable to their at- 
tempts. The vigour which Charlemagne had 
given to government quickly relaxed. The in- 
ability of ſome of his ſucceſſors was ſuch, as 
would have encouraged vaſlals leſs enterprizing 
than the nobles of that age, to have claimed 
new rights and to have aſſumed; new powers. 
The civil wars in which other Emperors were 
engaged, obliged them to pay perpetual court 
to their ſubjects on whoſe ſupport they depended, 
and not only to connive at their uſurpations, but 
to permit and even to authorize them. Fiefs 
gradually became hereditary. They were tran(- 
mitted not only in the . but in the colla- 
r 


teral line. The inveſtiture of them was de- 


manded not only by male but by female heirs. 


Every baron began to exerciſe ſovereign juriſ- 

diction within his own domains; and the Dukes 

and Counts of Germany took wide ſteps to- 

wards rendering their territories diſtinct and in- 

The Ger- dependent States. The Saxon Emperors ob- 
man exclef= ſerved their progreſs, and were aware of its ten- 
ed to the dency. But as they could not hope to humble 
ſamepower: vaſſals already grown too potent, unleſs they had 
turned their whole force as well as attention to 

that enterprize, and as they were extremely in- 

tent on their expeditions into Italy, which they 

| could 


Pfeſſel. Abregè, p. 120, 152, Lib. Feudor. tit. 1. 
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could not undertake without the concurrence of Se cr. III. 


their nobles, they were ſolicitous not to alarm 
them by any direct attack on their privileges and 
juriſdictions. They aimed, however, at under- 
mining their power. With this view, they incon- 
ſiderately beſtowed additional territories, and 


accumulated new honours on the clergy, in hopes 


that this order might ſerve as a counterpoiſe to 
that of the nobility in any future ſtruggle *. 


Tur unhappy effects of this fatal error in The fatal 
policy were quickly felt. Under the Emperors aggraadiz- 


of the Franconian and Swabian lines, whom the 


Germans by their voluntary election placed on A. B. 1024s 


the Imperial throne, a new face of things ap- 
peared, and a ſcene was exhibited in Germany, 
which aſtoniſhed all Chriſtendom at that time, 
and in the preſent age appears almoſt incre- 
dible. The Popes, hitherto dependent on the 
Emperors, and indebted for power as well as 
dignity to their beneficence and protection, 
began to claim a ſuperior juriſdiction ; and 
in virtue of authority 'which they pretended 
to derive from heaven, tried, condemned, ex- 
communicated, and depoſed their former maſ- 
ters. Nor is this to be conſidered merely as a 
frantick ſally of paſſion in a pontiff intoxicated 
with high ideas concerning the extent of prieſtly 
domination and the plenitude of papal authority. 
Gregory VII. was able as well as daring. His 
preſumption and violence were accompanied with 
political diſcernment and ſagacity. He had ob- 
ſerved that the Princes and nobles of Germany, 
had acquired ſuch conſiderable territories and 
ſuch extenſive juriſdiction as rendered them not 
only formidable to the Emperors, but diſpoſed 
them to favour any ag to circumſcribe 

Vor. I. their 


x Pfeffel. Abregè, p. 154. 
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Sz cr. Il. their power. He foreſaw that the eccleſiaſticks 

of Germany, raiſed almoſt to a level with its 
Princes, were ready to ſupport any perſon who 
would ſtand forth as the protector of their pri- 
vileges and independence. With both of theſe 
Gregory negociated, and had ſecured many de- 
voted adherents among them, before he ven- 
rured to enter the liſts againſt the head of the 
Empire. 


The conteſts H began his rupture with Henry IV. upon a 

etween the 

Popes and Pretext that was popular and plauſible. He 

Emperor complained of the venality and gprruption with 

ſequences of Which the Emperor had granted the inveſtiture 

theſe. of benefices to eccleſiaſticks. He contended 
that this right belonged to him as head of the 
church; he required Henry to confine himſelf 
within the bounds of his civil juriſdiction, and 
to abſtain for the future from ſuch ſacrilegious 
encroachments on the ſpiritual dominion. All 
the cenſures of the church were denounced 
againſt Henry, becauſe he refuſed to relinquiſh 
thoſe powers which his predeceſſors had uni- 
formly exerciſed. The moſt conſiderable of the 


German Princes and eccleſiaſticks were excited 


to take arms againſt him. His mother, his. 


wife, his ſons were wrought upon to diſregard 
all the ties of blood as well as of duty, and to 
join the party of his enemies“. Such were 
the ſucceſsful arts with which the court of 
Rome inflamed the ſuperſtitious zeal, and con- 
ducted the factious ſpirit of the Germans and 
Italians, that an Emperor, diſtinguiſhed not only 
for many virtues, but poſſeſſed of conſiderable 
talents, was at length obliged to appear as a 
ſuppliant at the gate of the caſtle in which the 
Pope reſided, and to ſtand there, three days, 

bare- 


* Annal. German, ap. Struv. i. p. 325. 
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pare-footed, in the depth of winter, _—_— Se cr. III. 
a pardon, which at length he obtained with dif- "NY 
ficulty [SS]. oe 


Tufs act of humiliation degraded the Impe- 
rial dignity. Nor was the depreſſion only mo- 
mentary. The conteſt between Gregory and 
Henry gave riſe to the two great factions of the 
Guelfs and Ghibellines; the former of which 
ſupporting the pretenſions of the Popes, and the 
latter defending the rights of the Emperor, 
kept Germany and Italy in [perpetual agitation 


during three centuries. A regular ſyſtem for The Impe- 


humbling the Emperors and circumſeribing their ft grade 
power was formed, and adhered to uniformly ally de- 
throughout that period. The Popes, the free 
States in Italy, the nobility and eccleſiaſticks 
of Germany, were all intereſted in its -fuccels ; 
and e the return of ſome ſhort 
intervals of vigour, under the adminiſtration of 
a few able Emperors, the Imperial authority 
continued to decline. During the anarchy of A. p. 1436. 
the long interregnum ſubſequent to the death of 
Willam of Holland, it dwindled down to no- 
thing. . Rodulph of Hapſburgh, the founder of A. D. 1273. 
the houſe of Auſtria, and who firſt opened the 
way to its future grandeur, was at length elected 
Emperor, not that he might re-eſtabliſh and ex- 
tend the Imperial authority, but becauſe his ter- 
ritories and influence were ſo inconſiderable as to 
excite no jealouſy in the German Princes, who 
were willing to preſerve the forms of a conſti- 
tation, the power and vigour of which they had 
deſtroyed. Several of his ſucceſſors were placed 
on the Imperial throne from the fame motive; 
and almoſt every remaining prerogative was 
wreſted out of the hands of feeble Princes un- 
able to exerciſe or to defend them. 

N 2 DukrING 
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Se cr. III. Durinc this period of turbulence and con- 
fuſion, the conſtitution of the Germanick body 
change in underwent a total change. The ancient names 
the political of courts and magiſtrates, together with the 
of the Em- Original forms and appearance of policy, were 
FN preſerved ; but ſuch new privileges and juriſdic- 
tion were aſſumed, and ſo many various rights 
eſtabliſhed, that the ſame ſpecies of government 
no longer ſubſiſted. The Princes, the great 
nobility, the dignified eccleſiaſticks, the free 
cities had taken advantage of the interregnum, 
which l have mentioned, to eftabliſh or to extend 
their uſurpations. They claimed and exerciſed 
the _ of governing their reſpective territories 
with full ſovereignty. They acknowledged no 
ſuperior with reſpect to any point, relative to 
the interior adminiſtration and police of their 
domains. They enacted Jaws, impoſed taxes, 
coined money, declared war, concluded peace, 
and exerted every prerogative peculiar to inde- 
pendent States. The ideas of order and poli- 
_ tical union which had formed the various pro- 
vinces of Germany into one body were entirely 
loft ; and the ſociety muſt have diſſolved, if the 
forms of feudal ſubordination had not preſerved 
ſuch an appearance of connection or dependence 
among the various members of the community, 
as preſerved it from falling to pieces. 


— Tuts bond of union, however, was extremely 
an bud tos feeble; and no principle remained in the Ger- 
this date of man conſtitution of ſufficient force to maintain 
seng. publick order, and hardly to aſcertain perſonal 
ſecurity. From the acceſſion of Rodulph of 
Hapſburgh, to the reign of Maximilian, the 
immediate predeceſſor of Charles V. the Empire 

felt every calamity which a ſtate muſt endure 

when the authority of government is ſo much 

relaxed as to have loſt all vigour. The cauſes 
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* of diſſenſion among that vaſt number of mem- Secu. Ill. 

ly bers which compoſed the Germanick body, $2 

* were infinite and unavoidable. Theſe gave 

he riſe to perpetual private wars, carried on with 

_ all the violence of reſentment when unreſtrained 

ye by ſuperior authority. Rapine, outrage, ex- 

Us actions, became univerſal. Commerce was in- 

we terrupted; induſtry ſuſpended ; and every part 

1 of Germany reſembled a country which an ene- 

we my had plundered and laid deſolate =. The 

N, variety of expedients employed with a view to 

nd reſtore order and tranquility, prove that the 

ed grievances occaſioned by this ſtate of anarchy 

* had grown intolerable. Arbiters were appointed 

no to terminate the difference among the ſeveral 

to ſtates. The cities united in a league, the ob- 

ix ject of which was to check the rapine and ex- 

* tortions of the nobility. The nobility formed 

de, confederacies, on purpoſe to maintain tranquil- 

le- lity among their own order. Germany was di- 

li- vided into ſeveral Circles, in each of which 

_— a provincial and partial juriſdiction was eſta- 

ly bliſhed, to ſupply the place of a publick and 

he common tribunal x. 

ed 

ICE Bur all theſe remedies were ſo fruitleſs, that Particularly 

ty, they ſerved av to demonſtrate the violence of eee 
that anarchy ,which prevailed, and the inefficacy Imperial 
of the means employed to correct it. At length ber. 

ly Maximilian re-eſtabliſhed publick order in the 

er- Empire, by inſtituting the Imperial chamber, a 

10 tribunal compoſed of judges named partly by 

"al the Emperor, partly by the ſeveral States, and A. D. 1493. 

of veſted with authority to decide finally concern- 

he ing all differences among the members of the 

ire Ger- 

ire 

ch L See above, page 53 and note xxi. Datt. de pace pub- 

ſes lica Imper. p. 25, no. 53. p. 28, no. 26. p. 35, nv. 11. 


of M Patt. paſſim. Struv. Corp. Hiſt. i. 510, &c. 
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SE cr. III. Germanick body. A few years after, by giving 
a new form to the Aulick council, which takes 
cognizance of all feudal cauſes, and ſuch as be- 
long to the Emperor's immediate juriſdiction, he 
reſtored ſome degree of vigour to the Imperial 
authority. 


At the be- Bur notwithſtanding the ſalutary effects of 
ginving of. theſe regulations and improvements, the poli- 
century, the tical conſtitution of the German Empire, at the 
Empire an commencement of the period of which I pro- 
of ſovereign pole to write the hiſtory, was of a ſpecies ſo 
bates. peculiar, as not to reſemble perfectly any form 
of government known either in- the ancient or 
modern world. It was a complex body, formed 

by the affociation of ſeveral States, each of which 
poſſeſſed ſovereign and independent juriſdiction 

within its own territories. Of all the members 

which compoſed this united body, the Emperor 

was the head. In his name, all decrees and re- 


gulations, with reſpect to points of common con- 


cern, were iſſued; and to him the power of, 


carrying them into execution was committed. 
But this appearance of monarchical power in the 
Emperor was more than counterbalanced by the 


influence of the Princes and States of the Em- 


pire in every act of adminiſtration. No law 
extending to the whole body could paſs, no re- 
ſolution that affected the general intereſt could 
be taken, without the approbation of the Diet 
of the Empire. In this aſſembly, every ſove- 
reign Prince and State of the Germanick body 
had a right to be preſent, to deliberate, and to 
vote. The decrees or Receſſes of the Diet were 
the laws of the Empire, which the Emperor was 
bound to ratify and enforce. 5 


Peenſiaritiee UNDER this aſpect the corftitution of the 


in the na- 


tore of this Empire appears a regular confederacy, ſimilar 
| to 


allociation, 


1 
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to the Achæan league in ancient Greece, or to Sg. III. 
that of the United Provinces and of the Swiſs —V 


Cantons in modern times. But if viewed in 
another light, ſtriking peculiarities in its po- 
litical ſtate preſent themſelves. The Germa- 
nick body was not formed by the union of mem- 
bers altogether diſtinct and independent. All 
the Princes and States joined in this aſſociation, 
were originally ſubject to the Emperors, and 
acknowledged them as ſovereigns. Beſides this, 
they originally held their lands as Imperial fiefs, 
and in conſequence of this tenure owed the Em- 
perors all thoſe ſervices which feudal vaſſals are 
bound to perform to their liege lord. But 
though this political ſubjection was entirely at 
an end, and the influence of the feudal relation 
much diminiſhed, the ancient forms and inſtitu- 
tions introduced while the Emperors governed 
Germany with authority, not inferior to that 
which the other monarchs of Europe poſſeſſed, 
ſtill remained. Thus an oppolition was eſta- 
bliſhed between the genius of the government, 
and the forms of adminiſtration in the German 
Empire. The former conſidered the Emperor 
only as the head of a confederacy, the mem- 
bers of which, by their voluntary choice, have 
raiſed him to that dignity ; the latter ſeemed 
to imply, that he is really inveſted with ſove- 


reign power. By this circumſtance, ſuch prin- The defeats 


ciples of hoſtility and diſcord were interwoven 


in the frame of the Germanick body, as affected the Empire. 


each of its members, rendering their interior 
union incomplete, and their external efforts fee- 
ble and irregular. The effects of this vice or 
diſorder inherent in the conſtitution of the Em- 
pire was ſo conſiderable, that, without attend- 
ing to them, it is impoſſible to comprehend 


many tranſactions in the reign of Charles V. or 
| to 
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Sect. III. to form juſt ideas concerning the genius of the 
S—> German government. 


Ariing Tux Emperors of Germany, at the beginning 
mitedpower Of the ſixteenth century, were diſtinguiſhed by 
of the Em- the moſt pompous titles, and by ſuch enſigns of 
Pom dignity as intimated their authority to be ſupe- 
rior to that of all other monarchs. The greateſt 
Princes of the Empire attended and ſerved them 
on ſome occaſions, as the officers of their houſ- 
hold. They exerciſed prerogatives which no 
other ſovereign ever claimed. They retained 
pretenſions to all the extenſive powers which 
their predeceſſors had enjoyed in any former 
age. But at the ſame time, inſtead of poſſeſſing 
that ample domain which had belonged to the 
ancient Emperors of Germany, and \ which 
ſtretched from Baſil to Cologne, along both 
banks of the Rhine , they were ſtript of all 
territorial property, and had not a ſingle city, a 
ſingle caſtle, a ſingle foot of land, that ꝓertain- 
ed to them as heads of the Empire. As their 
domain was alienated, their ſtated revenues were 
reduced almoſt to nothing; and the extraordi- 
nary aids, which on a few occaſions they ob- 


tained, were granted ſparingly, and paid with. 


reluctance. The Princes and States of the Em- 
pire, though they ſeemed to recognize the Im- 
perial authority, were ſubjects only in name, 
each of them poſſeſſing a complete municipal 
Juriſdiction within the precincts of his own ter- 
ritories. 


From the FROM this ill- compacted frame of govern- 
nature. of ment, effects that were unavoidable reſulted. 
and pieten- The Emperors, dazzled with the ſplendour of 
boos. their titles, and the exterior ſigns of vaſt autho- 
rity, 

N Pfeffel Abregè, &c. p. 241. 
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rity, were apt to imagine themſelves to be the Sz cr. III. 
real ſovereigns of Germany, and were led to ai 
continually at recovering the exerciſe of thoſe 

powers which the forms of the conſtitution ſeem- 

ed to veſt in them, and which their predeceſſors, 
Charlemagne and the Othos, had actually en- 

joyed. The Princes and States, aware of the 

nature as well as extent of their pretenſions, 

were perpetually on their guard, in order to 

watch all the motions of the Imperial court, 

and to circumſcribe its power within limits ſtill 

more narrow. The Emperors, in ſupport of 

their claims, appealed to ancient forms and in- 
ſtitutions, which the States held to be obſolete. 

The States founded their rights on recent prac- 

tice and modern privileges, which the Empe- 

rors conſidered as uſurpations. 


Tats jealouſy of the Imperial authority, toge- From the 


manner in 
guts „bich they 


of the States, increaſed conſiderably from the were eled- 
time that the Emperors were elected, not by the . 
collective body of German nobles, but by a few 
Princes of chief dignity. During a long period, 
all the members of the Germanick body aſ- 
ſembled, and made choice of the p-rſon whom 
they appointed to be their head. But amidſt 
the violence and anarchy which prevailed for 
ſeveral centuries in the Empire, ſeven Princes 
who poſſeſſed the moſt extenſive —— and 
who had obtained a hereditary title to the great 
offices of the State, acquired the excluſive pri- 
vilege of nominating the Emperor. This right 
was confirmed to them by the Golden Bull; the 
mode of exerciſing it was aſcertained, and they 
were dignified with the appellation of Eleclors. 
The nobility and free cities being thus ſtripped 
of a privilege which they had once enjoyed, 
were leſs connected with a Prince, towards 
whoſe 


From the 
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Sz cr. III. whoſe elevation they had not contributed by 

——:their ſuffrages, and came to be more apprehen- 
ſive of his authority. The Electors, by their ex- 
tenſive power, and the diſtinguiſhing privileges 
which they poſſeſſed, became formidable to the 
Emperors, . with whom they were placed almoſt 
on a level in ſeveral acts of juriſdiction. Thus 
the introduction of the Electoral college into the 
Empire, and the authority which it acquired, 
inſtead of diminiſhing, contributed to ſtrengthen 
the principles of hoſtility and diicord in the Ger- 
manick conſtitution. _ 


Tus were further augmented by the vari- 
different ous and repugnant forms of civil policy in the 
—— ſeveral States which compoſed the Germanick 
eſtabliſhed body. It is no eaſy matter to render the union 
—— 22 of independent States perfect and entire, even 
poſed the when the genius and forms of their reſpective 
body governments happen to be altogether ſimilar. 

But in the German Empire, which was a confe- 
deracy of Princes, of Eecleſiaſticks, and of free 
cities, it was impoſſible that they could incor- 
porate thoroughly. The free cities were ſmall 
republicks, in which the maxims and ſpirit pe- 
culiar to that ſpecies of government prevailed. . 
The Princes and nobles, to whom ſupreme ju- 
riſdiction belonged, poſſeſſed a ſort of monarchi- 
cal power within their own terxjtories, and the 
forms of their interior adminiſtration nearly re- 
ſembled thoſe of the great feudal kingdoms. 
The intereſts, the ideas, the objects of States ſo 
differently conſtituted, cannot be the ſame. Nor 
could their common deliberations be carried on 
with the ſame ſpirit, while the love of liberty 
and attention to commerce were the reigning 
principles in the cities; while the deſire of power, 
and ardour for military glory, were the govern- 
ing paſſious of the Princes and nobility. 
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Tux ſecular and eccleſiaſtical members of the Sz cr. III. 


Empire were as little fitted for union as the free 


cities and the nobility. Vaſt territories had been oppoſition 


granted to ſeveral of the German biſhopricks 


and abbeys; and ſome of the higheſt offices in ecclevatti- 


the Empire having been annexed to them inali- 
enably, were held by the eccleſiaſticks raiſed to 
theſe dignities. The younger ſons of noblemen 
of the ſecond order, who had devoted them- 
ſelves to the church, were commonly promoted 
to theſe ſtations of eminence and power; and it 
was no ſmall mortification to the Princes and 
great nobility, to ſee perſons raiſed from an in- 
ferior rank to the ſame level with themſelves, 
or even exalted to ſuperior dignity. The edu- 
cation of theſe churchmen, the genius of their 
profeſſion, and their connection with the court 
of Rome, rendered their character as well as in- 
tereſt different from thoſe of the other members 
of the Germanick body, with whom they were 
called to act in concert. Thus another ſource of 
jealouſy and variance was opened, which ought 
not to be overlooked when we are ſearching into 
the nature of the German conſtitution, 


To all theſe cauſes of diſſenſion may be ad- 
ed one more, ariſing from the unequal diſtribu- 


tion of power and wealth among the States of of wealth 


the Empire. The Electors, and other nobles 


ok the higheſt rank, not only poſſeſſed ſovereign members. 


juriſdiction, but governed ſuch extenſive, po- 
pulous, and rich countries, as rendered them 
great Princes. Many of the other members, 
though they enjoyed all the rights of ſovereign- 
ty, ruled over ſuch petty domains, that their 
real power bore no proportion to this high pre- 
rogative. A well-compacted and vigorous con- 
federacy could not be formed of ſuch diſſimilar 
ſtates. The weaker were jealous, timid, and 

unable 
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Se cr. III. unable either to aſſert or to defend their juſt 
S—Y> privileges. The more powerful were apt to aſ- 
ſume and to become oppreſſive. The Electors 
and Emperors by turns endeavoured to extend 
their own authority, by encroaching on the 
rights of thoſe feeble members of the Germanick: 
body ; and they, over-awed or corrupted, tame- 
ly ſurrendered their privileges, or meanly fa- 


voured the deſigns formed againſt them [TT]. 


All theſe ArTER contemplating all theſe principles of 
render ne diſunion and oppoſition in the conſtitution of the 
body inca- German Empire, it will be eaſy to account for 
loc ob the want of concord and uniformity, conſpicu- 
union and OUS in its councils and proceedings. That flow, 
vgour- - dilatory, diſtruſt ful, and irreſolute ſpirit, which 
characterizes all its deliberations, will appear na- 
tural in a body, the junction of whoſe members 
was ſo incomplete, the different parts of which 
were held together by ſuch feeble ties, and ſet at 
variance by ſuch powerful motives. But the 
Empire of Germany, nevertheleſs, comprehend- 
ed countries of ſuch vaſt extent, and was in- 
habited by ſuch a martial and hardy race of 
men, that when the abilities of an Emperor, or 
zeal for any common cauſe could rouze 
this unwieldy body to put forth its ſtrength, 
it acted with irreſiſtible force. In the following 
hiſtory we ſhall find, that as the meaſures on 
which Charles V. was moſt intent, were often 
thwarted or rendered abortive by the ſpirit of 
jealouſy and diviſion peculiar to the Germanick 
conſtitution ; ſo it was by the influence which 
he acquired over the Princes of the Empire, 
and by engaging them to co-operate with him, 
that he was enabled to make ſome of the great- 

eſt efforts which diſtinguiſh his reign, 
THe 


[TT] NOTE XLII. 
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Tur Turkiſh hiſtory is ſo blended, during the Sz cr. III. 
— — 


reign of Charles V. with that of the great nations 


in Europe, and the Ottoman Porte interpoſed ſo Turkiꝶ go- 
often, and with ſuch deciſive influence in the erument. 


wars and negociations of the Chriſtian Princes, 
that ſome previous account of the ſtate of go- 
vernment in that great Empire, is no leſs neceſ- 
ſary for the information of my readers, than 
theſe views of the conſtitution of other kingdoms 
which I have already exhibited to them. 


Ir has been the fate of the ſouthern and more lis origio. 


fertile parts of Aſia, at different periods, to be 
conquered by that warlike and hardy race of men, 
who inhabit the vaſt country known to the anci- 
ents by the name of Scythia, and among the 
moderns by that of Tartary. One tribe of theſe 
people, called Turks or Turcomans, extended 
its conqueſts, under various leaders, and during 
ſeveral centuries, from the ſhore of the Caſpian 
to the Streights of the Dardanelles. Towards 
the middle of the fifteenth century, theſe for- 
midable conquerors took Conſtantinople by 
ſtorm, and eſtabliſhed the ſeat of their govern- 
ment in that Imperial city. Greece, Moldavia, 
Walachia, and the other provinces of the ancient 
kingdoms of Thrace and Macedonia, together 
with part of Hungary, were ſubjected to their 


power. 


Bur though the ſeat of the Turkiſh govern- Its deſpotic 
ment was fixed in Europe, and the Sultans ob- 


tained poſſeſſion of ſuch extenſive dominions in 
that quarter of the globe, the genius of their po- 
licy was purely Aſiatick; and may be properly 
termed a deſpotiſm, in contradiſtinction to thoſe 
monarchical and republican forms of government 
which we have been hitherto contemplating. 
The ſupreme power was veſted in Sultans of the 

Ottoman 
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Se cr. Ill. Ottoman race, that blood being deemed fo ſa- 
> cred, that no other was thought worthy of the 


throne. From this elevation, theſe ſovereigns 
could look down and behold all their ſubjects 
reduced to the ſame level before them. The 
maxims of Turkiſh policy admit not any of thoſe 
inſtitutions, which, 1n other countries, limit the 
exerciſe, or moderate the rigour of monarchical 
power : no great court with conſtitutional and 
permanent juriſdiction to interpoſe both in enact- 
ing laws, and in executing them: no body of 
hereditary nobles, whoſe ſenſe of their own pre- 
eminence, whoſe conſciouſneſs of what is due to 
their rank and character, whoſe jealouſy of their 
privileges circumſcribe the authority of the 
Prince, and ſerve not only as a barrier againſt 
the exceſſes of his caprice, but ſtand as an inter- 
mediate order between him and the people. 
Under the Turkiſh government, the political 
condition of every ſubject is equal. To be em- 
ployed in the ſervice of the Sultan, is the onl 

circumſtance that confers diſtinction. Even this 
diſtinction is annexed ſo cloſely to the ſtations in 
which perſons ſerve, that it 1s ſcarcely commu- 
nicated to thoſe who are placed in them. The 


higheſt dignity in the Empire does not give any 


rank or pre-eminence to the family of him who 
enjoys it. As every man, before he is raiſed to 
any ſtation of — muſt go through the 
preparatory diſcipline of a long and ſervile obe- 
dicnce ®, the moment he is deprived of power, 
he and his poſterity return to the ſame condition 
with other ſubjects, and fink back into obſcurity. 
It is the diſtinguiſbing and odious characteriſtick 
of Eaſtern deſpotiſm, that it annihilates all other 
ranks of men, in order to exalt the monarch ; 
that it leaves nothing to the former, while it 


gives 


o State of the Turkiſh Empire by Rycaut, p. 25. 
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gives every thing to the latter; that it endea- Ss cr. Ill. 
vours to fix in the minds of thoſe who are ſub- "Y 
ject to it, the idea of no relation between men, 

but that of a maſter and of a ſlave, the former g 
deſtined to command and to puniſh, the latter 

formed to tremble and to obey [UC]. 


Bur as there are circumſtances which fre- Power of 
quently obſt ruct or defeat the ſalutary effects of limited by 
the beſt regulated governments, there are others reise 
which contribute to mitigate the evils of the 
moſt vicious forms of policy. There can, in- 
deed, be no conſtitutional reſtraints upon the 
will of a Prince in a deſpotic government; but 
there may be ſuch as are accidental. Abſolute 
as the Turkiſh Sultans are, they feel themſelves 
circumſcribed both by religion, the principle on 
which their authority is founded *, and by the 
army, the inſtrument which they muſt employ 
in order to maintain it. Wherever religion in- 
terpoſes, the will of the Sovereign muſt ſubmit 
to its decrees. When the Koran hath preſcribed 
any religious rite ; hath enjoined any moral du- 
ty; or hath confirmed, by its ſanction, any po- 
litical maxim, the command of the Sultan can- 
not overturn that which an higher authority hath 
eſtabliſhed. The chief reſtriction, however, on 
the will of the Sultans, is impoſed by the mili- 
tary power. An armed force muſt ſurround the ,,, ue 
throne of every Deſpot, to maintain his autho- military. 
rity, and to execute his commands. As the 
Turks extended their empire over nations, which 
they did not exterminate, but reduce to ſubjec- 
tion, they found it neceſſary to render their mi- 
litary eſtabliſhment numerous and formidable. 
Amurath, their third Sultan, in order to form a pong irs 


zaries, 


A. D. 1362. 


[UU] NOTE XLII. 
? Rycaut, p. 8. 


Se cr. III. body of devoted troops, that might ſerve as the 
immediate guards of his perſon and dignity, ap- 
pointed his officers to ſeize annually, as the Im- 
perial property, the fifth part of the youth taken 
in war. Theſe, after being inſtructed in the 
Mahometan religion, inured to obedience by ſe- 
vere diſcipline, and trained to warhke exerciſes, 
were formed into a body diſtinguiſhed by the 
name of Janizaries, or new ſoldiers. Every 
ſentiment which enthuſiaſm can inſpire, every 
mark of diſtinction that the favour of the Prince 
could confer, were employed in order to ani» 
mate this body with martial ardour, and with a 
conſciouſneſs of its own pre-eminence Y The, 
Janizaries ſoon became the chief ſtrength and 
pride of the Ottoman armies; and by their num- 
ber as well as reputation, were diſtinguiſhed 
above all the troops, whoſe duty it was to attend 

on the perſon of the Sultans [XX]. 


Their vaſt Tus, as the ſupreme power in every ſociety 
intuence.n is poſſeſſed by thoſe who have arms in their 
govern» hands, this formidable body of ſoldiers, deſtined 
ment. to be the inſtruments of enlarging the Sultan's 


authority, acquired, at the ſame time, the means 


of controuling it. The Janizaries in Conſtanti- 


nople, like the Prætorian bands in ancient Rome, 
quickly perceived all the advantages which they 
derived from being ſtationed in the capital; from 
their union under one ſtandard; and from bein 
maſters of the perſon of the Prince. The 8 
tans became no leſs ſenſible of their influence 
and importance. The Capiculy, or ſoldiery of 
the Port, was the only power in the Empire 
that a Sultan or his Viſier had reaſon to dread. 
To 


i @ Prince Cantemir's Hiſtory of the Othman Empire, p. 
7. 
[XX] NOTE XLV. 


e 
— 
- 
n 
E 
- 
5 
E 
y 
y 
e 


3 


in 


bobs wy 0 


WG: Oo A 1H SSIS 1 © Ht 


STATE OF EUROPE. 


To preſerve the fidelity and attachment of the 
Janizaries, was the great art of government, and 
the principal object of attention in the policy of 
the Ottoman court. Under a monarch, whoſe 
abilities and vigour of mind fit him for command 
they are obſequious inſtruments ; execute what- 
ever he enjoins; and render his power irrefiſti- 
ble. Under feeble Princes, or ſuch as are un- 
fortunate, they become turbulent and mutinous 


' aſſume the tone of * maſters; degrade and exalt 


Sultans at pleaſure; and teach thoſe to tremble, 
on whoſe nod, at other times, life or death de- 


pend. £ 


From Mahomet II. who took Conſtantinople, 
to Solyman, who began. his reign a few months 


193 
Se CT, III. 


Progreſs of 
the Turks 
towards do- 


after Charles V. was placed on the Imperial mines. 


throne of Germany, a ſucceſſion of illuſtrious 
Princes ruled over the Turkiſh Empire. By 
their great abilities, they kept their ſubſects of 
every order, military as well as civil, ſubmiſſive 
to government; and had the abſolute command 
of whatever force their vaſt Empire was able to 
exert. Solyman, in particular, who is known to 
the Chriſtians chiefly as a conqueror, but is ce- 
lebrated in the Turkiſh annals as the great law- 
giver who eſtabliſhed order and police in their 
Empire, governed during his long reign with no 
leſs authority than wiſdom. He divided his do- 
minions into ſeveral diſtricts; he appointed the 
number of ſoldiers which each ſhould furniſh , 
he appropriated a certain proportion of the lands 
in every province for their maintenance he re- 
gulated, with a minute accuracy, every thing 
relative to their diſcipline, their arms, and the 
nature of their ſervice. He put the finances of 
the Empire into an orderly train of adminiſtra- 
tion; and though the taxes in the Turkiſh do- 
minions, as well as in other deſpotic monarchies 


Vol. I. 
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Se cr. III. 


A VIEW OF THE 
of the Eaſt, are far from being conſiderable, he 


—— ſupplied that defect by an attentive and ſevere 


Advantages 
which they 
poſſeſſed 
over the 
Chriſtian 
powers in 
the ſix- 
teenth cen- 
tury, 


ceconomy. 


Nox was it only under ſuch Sultans as Soly- 
man, whoſe talents were no leſs adapted to pre- 
ſerve interior order than to conduct the opera- 
tions of war, that the Turkiſh Empire engaged 
with advantage in its conteſts with the Chriſtian 
ſtates. The long ſucceſſion of able Princes, 
which [ have mentioned, had given ſuch vigour 


and firmneſs to the Ottoman government, that 
it ſeems to have attained, during the ſixteenth 


century, the higheſt degree of perfection of 
which its conſtitution was capable. Whereas 
the great monarchies in Chriſtendom were till 
far from that ſtate, which could enable them to 
act with a full exertion of their force. Beſides 
this, the Turkiſh troops in that age poſſeſſed 
every advantage which ariſes from ſuperiority in 
military diſcipline. At the time when Solyman 
began his reign, the Janizaries had been em- 
bodied near a century and a half, and during 
that long period, the ſeverity of their militar 

diſcipline had in no degree relaxed. The . 
diers drawn from the provinces of the Empire, 


had been kept almoſt continually under arms, 


in the various wars which the Sultans had carried 
on with hardly any interval of peace. Againſt 
troops thus hd and accuſtomed to ſervice, 
the forces of the Chriſtian powers took the field 
with great diſadvantage. The moſt intelligent 
as well as impartial authors of the ſixteenth cen- 
tury, acknowledge and lament the ſuperior at- 


tainments of the Turks in the military art [YY]. 


The ſucceſs which uniformly attended their 


arms 


[YY] NOTE XLV. 
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arms in all their wars, demonſtrates the juſtneſs Se cr. Il. 
of this obſervation. The Chriſtian armies did 

not acquire that ſuperiority over the Turks, which- 

they now poſſeſs, until the long eſtabliſhment of 
ſtanding forces had improved military diſcipline 

among the former; and until various cauſes and 

events, Which it is not my province to explai | 

had corrupted or aboliſhed their ancient warliko\ 

_ inſtitutions among the latter. 
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NOTE I. Secr. I. p. 3. [A]. 


HE conſternation of the Britons, when 
| invaded by the Pitts and Caledonians 
after the Roman legions were called out 
of the iſland, may give ſome idea of the degree 
of debaſement to which the human mind was re- 
duced by long ſervitude under the Romans. In 
their ſupplicatory letter to Aetius, which they 
call the groans of Britain, We know not (ſay 
they) which way to turn us. The barbarians 
drive us to the ſea ; and the ſea forces us back 
on the barbarians ; between which we have only 
the choice of two deaths, either to be ſwallowed 
up by the waves, or to be butchered by the 
ſword.” Hiſtor. Gildæ. ap. Gale. Hiſt. Britan. 
Script. p. 6. One can hardly believe this 
daſtardly race to be the deſcendants of that gal- 
lant people, who repulſed Cæſar, and defended 
their liberty ſo long againſt the Roman arms. 


NOTE II. Secr.I. p. 4. [B]. 


Taz barbarous nations were not only illite- 
rate, but regarded literature with contempt. 


They found the inhabitants of all the ts” 
7 
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of the Empire ſunk in effeminacy, and averſe to 
war. Such a character was the object of ſcorn 
to an high-ſpirited and gallant race of men, 
&«& When we would brand an enemy,” ſays Liut- 
prandus, * with the moſt diſgraceful and con- 
tumelious appellation, we call him a Roman; 
hoc ſolo, id eſt Romani nomine, quicquid igno- 
bilitatis, quicquid timiditatis, quicquid avaritiæ, 
quicquid luxuriæ, quicquid mendacii, immo 
quicquid vitiorum eſt comprehendentes.“ Liut- 
prandi Legatio apud Murat. Scriptor. Italic. 
vol. ii. pars 1. p. 481. This degeneracy of 
manners, illiterate barbarians imputed to their 
love of learning, Even after they ſettled in the 
countries which they had conquered, they would 


not permit their children to be inſtructed in any 


ſcience; “for, (ſaid they) inſtruction in the 
ſciences tends to corrupt, enervate, and depreſs 
the mind; and he who has been accuſtomed to 
tremble under the rod of a pedagogue, will ne- 
ver look on a ſword or ſpear with an undaunted 
eye.” Procop. de bello Gothor. lib. i. p. 4. ap. 
Scrip. Byz. edit. Venet. vol, i. A conſiderable 
number of years elapſed; before nations fo rude, 
and ſo unwilling to learn, could produce hiſto- 


rians capable of recording their tranſactions, or 


of deſcribing their manners and inſtitutions. By 
that time, all memory of their ancient condition 
was loſt, and no monument remained to guide 
their firſt writers to any certain knowledge of it. 
If one expects to receive any ſatisfactory account 


of the manners and laws of the Goths, Lom- 


bards, or Franks, during their reſidence in thoſe 
countries where they were originally ſeated, from 
craves Paulus Warnefridus, or Gregory of 
ours, the earlieſt and moſt authentick hiſtori- 
ans of theſe people, he will be miſerably. diſap- 
pointed. Whatever imperfect knowledge has 
been conveyed to us of their ancient ſtate, we 
owe 
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owe not to their own writers, but to the Greek 
and Roman hiſtorians. 


NOTE III. Secr. I. p. 5. [C]. 


A CIRCUMSTANCE related by Priſcus in his 
hiſtory of the embaſſy to Attila, King of the 
Huns, gives a ſtriking view of the enthuſiaſtick 
paſſion of war, which prevailed among the bar- 
barous nations. When the entertainment to 
which that fierce conqueror admitted the Ro- 
man ambaſſadors was ended, two Scythians ad- 
vanced towards Attila, and recited a poem in 
which they celebrated his victories, and military 
virtues. All the Huns fixed their eyes with 
attention on the bards. Some ſeemed to be 
delighted with the verſes; others remembering 
their own battles and exploits, exulted with 
Joy 3 while ſuch as were become feeble through 
age, burſt out into tears, bewailing the decay 
of their vigour, and the ſtate of inactivity in 
which they were now obliged to remain. Ex- 
cerpta ex hiſtoria Priſci Rhetoris ap. Byzant. 
Hiſtor. Script, vol, i. p. 45. 


NOTE IV. Secr, I. p. 11. [D]. 


A REMARKABLE Confirmation of both parts 
of this reaſoning occurs in the hiſtory of En- 
gland. The Saxons carried on the conqueſt of 


that country with the ſame deſtructive ſpirit, 


which diſtinguiſhed the other barbarous nations. 
The ancient inhabitants of Britain were either 
exterminated; or forced to take ſhelter among 
the mountains of Wales; or reduced into ſer- 
vitude. The Saxon government, laws, man- 
ners, and language were of conſequence intro- 
duced into Britain; and were ſo perfectly eſta- 
bliſhed, that all memory of the inſtitutions pre- 
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vious to their conqueſt was aboliſhed. The v 

reverſe of this happened in a ſubſequent revo- 
lution, . A fingle victory placed William the 
Norman on the throne of England, The Saxon 
inhabitants, though oppreſſed, were not exter- 
minated. William employed the utmoſt efforts 
of his power and policy to make his new ſub- 
jects conform in every thing to the Norman 


«ſtandard; but without ſucceſs. The Saxons, 


though vanquiſhed, were far more numerous 
than their conquerors; when the two races be- 
gan to incorporate, the Saxon laws and manners 
gradually gained ground. The Norman inſti- 
tutions were unpopular and odious ; many of 
them fell into diſuſe; and in the Engliſh con- 
ſtitution and language, at this day, many eſſen- 
tial parts are manifeſtly of Saxon, not of Nor- 
man extract. 


NOTE v. Secr. I. p. 11. [E]. 


PRocor ius, the hiſtorian, declines, from a 
principle of benevolence, to give any particular 
detail of the cruelties of the Goths; “ left, 
fays he, I Hould tranſmit a monument and ex- 


ample of inhumanity to ſueceeding ages.” Proc. 


de bello Goth. lib. iii. cap. 10. ap. Byz. Script. 
vol. i, 126. But as the change, which I have 
pointed out as a conſequence of the ſettlement 
of the barbarous nations in the countries for- 
merly ſubject to the Roman Empire, could not 
have taken place, if the greater part of the an- 
cient inhabitants had not been extirpated, an 
event of ſuch importance and influence merits a 
more particular illuſtration, This will juſtify 
me for exhibiting ſome part of that melan- 
choly ſpectacle, over which humanity prompted 
Procopius to draw a veil. I ſhall not, however, 


diſguſt my readers by a long detail; but reſt 


ſatisfied 
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fatisfied with collecting ſome inſtances of the 
devaſtations made by two of the many nations, 
which ſettled in the Empire. The Vandals 
were the firſt of the barbarians who invaded 
Spain. It was one of the richeſt and moſt po- 
pulous of the Roman Provinces ; the inhabi- 
tants had been diſtinguiſhed for courage, and 
had defended their liberty againſt the arms of 
Rome with greater obſtinacy, and during a 
longer courſe of years, than any nation in Eu- 
rope, But ſo entirely were they enervated by 
their ſubjection to the Romans, that the Van- 
dals, who entered the kingdom A. D. 409, com- 
pleted the conqueſt of it with ſuch rapidity, 
that in the year 411, theſe barbarians divided it 
among them by caſting lots. The deſolation oc- 
caſioned by their invaſion is thus deſcribed by 
Idatius, an eye-witneſs. © The barbarians waſt- 
ed every thing with hoſtile cruelty. The peſ- 
tilence was no leſs deſtructive. A dreadful fa- 
mine raged, to ſuch a degree, that the living 
were conſtrained to feed on the dead bodies of 
their fellow-citizens; and all thoſe terrible plagues 
deſolated at once the unhappy kingdoms.” Idatii 
Chron, ap. Biblioth. Patrum. vol. vii. p. 1233. 


edit. Lugd. 1679. The Goths having attacked 


the Vandals in their new ſettlements, a fierce 


Var enſued ; the country was plundered by both 


parties; the cities which eſcaped at firſt, were 
laid in aſhes, and the inhabitants expoſed to 
ſuffer every thing that the wanton cruelty of 
barbarians could inflict. Idatius deſcribes theſe, 
ibid. p. 12235. b. 1236. c. f. A ſimilar account 
of their devaſtations is given by Iſidorus Hiſ- 
palenſis, and the contemporary writers. Iſid. 
Chron. ap. Grot. hiſt. Goth. 732. From Spain the 
Vandals paſſed over to Africa, A.D. 428. Africa 
was, next to Egypt, the moſt fertile of the 
Roman Provinces. It was one of the granaries 
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of the Empire, and is called by an ancient wri- 


ter, the ſoul of the commonwealth. Though 


the army with which the Vandals invaded it 
did not exceed 30,000 fighting men, they be- 
came abſolute maſters of the province in leſs 
than two ,years. A contemporary author gives 
a dreadful account of the havock which they 
made: They found a province well culti- 
vated, and enjoying plenty, the beauty of the 
whole earth. They carried their deſtructive 
arms into every corner of it; they diſpeopled it 
by their devaſtations; exterminating every thing 
with fire and ſword. They did not even ſpare 
the vines and fruit trees, that thoſe, to whom 
caves and inacceſſible mountains had afforded a 
retreat, might find no nouriſhment of any kind. 
Their hoſtile rage could not be fatiated, and 
there was no place exempt from the effects of 
it. They tortured their priſoners with the moſt 
exquiſite cruelty, that they might force from 
them a diſcovery of their hidden treaſures. The 
more they diſcovered, the more they expected, 
and the more implacable they became. Neither 
the infirmities of age nor of ſex; neither the 
dignity of nobility, nor the ſanctity of the ſa- 


cerdotal office, could mitigate their fury ; but . 


the more illuſtrious their priſoners were, the 
more barbarouſly they inſulted them. The pub- 
lick buildings which reſiſted the violence of the 
flames, they levelled with the ground. They 
left many cities without an inhabitant. When 
they approached any fortified place, which their 
undiſciplined army could not reduce, they ga- 
thered together a multitude of priſoners, and 
putting them to the ſword, left their bodies un- 
buried, that the ſtench of the carcaſſes might 
oblige the garnſon to abandon it,” Victor 
Vitenſis de perſecutione Africana ap. Bibl. Pa- 
trum. vol. viii. p. 666. St. Auguſtin, an Afri- 
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can, and a contemporary author, gives a ſimilar 
deſcription of their cruelties, Opera, vol. x. p. 
372. edit. 1616, —About an hundred years after 
the ſettlement of the Vandals in Africa, Beliſa- 
rius attacked and diſpoſſeſſed them. Procopius, 
a contemporary hiſtorian, deſcribes the devaſta- 
tion which that war occaſioned. © Africa, ſays 
he, was ſo entirely diſpeopled, that one might 
travel ſeveral days in it without meeting one 
man ; and it is no exaggeration to ſay, that in 
the courſe of the war five millions of perſons 
periſhed.” Proc. hiſt. Arcana, cap. 18. ap. Byz. 
Script. vol. i. 315. I have dwelt longer upon 
the calamities of this province, becaule they are 
deſcribed not only by contemporary authors, but 
by eye-witneſſes. The preſent ſtate of Africa 
confirms their teſtimony. Many of the moſt 
flouriſhing and populous cities with which it was 
filled, were ſo entirely ruined, that no veſtiges 
remain to point out where they were ſituated. 
That fertile territory which ſuſtained the Roman 
Empire lies 1n a great meaſure uncultivated ; and 
that province, which Victor in his barbarous 
Latin called Specigſitas totius terre florentis, is 
now the retreat of pirates and banditti. 


Wut the Vandals laid waſte one part of 
the Empire, the Huns deſolated the reſt of it. 
Of all the barbarous tribes they were the fierceſt 
and moſt formidable. Ammianus Marcellinus, 
a contemporary author, and one of the beſt of 
the later hiſtorians, gives an account of their 
policy and manners. They nearly reſembled 
thoſe of the Scythians deſcribed by the ancients, 
and of the Tartars known to the moderns. In 
ſome parts of their character, and in ſeveral of 
their cuſtoms, they reſemble the ſavages in 
North America. Their paſſion for war and 
action was extreme. As in poliſhed ſocieties 

(says 
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(fays Ammianus) eaſe and tranquillity are 
courted, they delight in war and dangers. He 
who falls in battle is reckoned happy. They 
who die of old age or of diſeaſe are deemed in- 
famous. They boaſt, with the utmoſt exultati- 
on, of the number of enemies whom they have 
ſlain, and as the moſt glorious of all ornaments, 
they faſten the ſcalps of thoſe who have fallen 


by their hand to the trappings of their horſes.” 


Ammian. Marc. lib. xxxi. p. 477. edit. Gronov, 
Lugd. 1693. Their incurſions into the Em- 


pire began in the fourth century; and the Ro- 


mans, though no ſtrangers, by that time, to 
the effects of barbarous rage, were aſtoniſhed at 
the cruelty of their devaſtations. Thrace, Pan- 
nonia, and Illyricum were the countries which 
they firſt laid deſolate. As they had no thoughts 
of ſettling in Europe, their inroads were fre- 
quent, and Procopius computes that in each of 
theſe, at a medium, two hundred thouſand per- 
ſons periſhed, or were carried off as ſlaves. 
Procop. hift. Arcan. ap. Byz. ſcript. vol. i. 316. 
Thrace, the beſt cultivated province in that 
quarter of the Empire, was converted into a 
deſert, and when Priſcus accompanied the am- 


baſſadors ſent to Attila, there were no inhabi-. 


tants in ſome of the cities, but a few miſerable 
people who had taken ſhelter among the ruins of 


the churches; and the fields were covered with 


the bones of thoſe who had fallen by the ſword. 
Priſcus ap. Byz. Script. vol. i. 34. Attila be- 
came King of the Huns, A. D. 434. Heis one of 
the greateſt and moſt enterprizing conquerors 
mentioned in hiſtory. He extended his Empire 
over all the vaſt countries, comprehended un- 
der the general names of Scythia and Germany 
in the ancient“ diviſion of the world. While 
he was carrying on his wars againſt the barba- 
rous nations, he kept the Roman Empire under 


perpetual 
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| perpetual apprehenſions, and extorted vaſt ſub- 


{idies from the timid and effeminate monarchs 
who governed it. In the year 451, he entered 


Gaul, at the head of an army compoſed of all 
the various nations which he had ſubdued. It 


was more numerous than any with which the 
barbarians had hitherto invaded the Empire. 
The devaſtations which he committed were 
horrible; not only the open country, but the 


- moſt flouriſhing cities were deſolated. The ex- 


tent and cruelty of his devaſtations are deſcribed 
by Salvianus de Gubernat. Dei, edit. Baluz. Par. 
1669. p. 139, &c. and by Idatius, ubi ſupra, p. 
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1235. Aetius put a ſtop to his progreſs in that 


country by the famous battle of Chalons, in 
which (if we may believe the hiſtorians of that 
age) three hundred thouſand perſons periſhed. 
Idat. ibid. Jornandes de rebus Geticis ap. Grot. 
Hiſt. Gothor. p. 64x. Amſt. 1665. But next 
year he reſolved to attack the centre of the Em- 
pire, and marching into Italy, waſted it with 
rage, inflamed by the ſenſe of his late diſgrace. 
What Italy ſuffered by the Huns exceeded all 
the calamities which the preceding incurſions of 
the barbarians had brought upon it. Conrin- 
gius has collected ſeveral paſſages from the an- 
cient hiſtorians, which prove that the devaſta- 
tions committed by the Vandals and Huns in 
the countries ſituated on the banks of the Rhine, 
were no leſs cruel and fatal to the human race. 
Exercitatio de urbibus Germaniæ, Opera, vol. 
i. 488. But it is endleſs, it is ſhocking to fol- 
low theſe deſtroyers of mankind through ſo 
many ſcenes of horror, and to contemplate the 
havock which they made of the human ſpecies. 


Bur the ſtate in which Italy appears to have 
been, during ſeveral ages, after the barbarous 
nations ſettled in it, is the moſt deciſive proof Fu 
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the cruelty as well as extent of their devaſtations, 
Whenever any country is thinly inhabited, trees 
and ſhrubs ſpring up in the uncultivated fields, 
and ſpreading by degrees form large foreſts; by 
the overflowing of rivers, and the ſtagnating of 
waters, other parts of it are converted into lakes 


and marſhes. Ancient Italy, the ſeat of the Ro- 


man elegance and luxury, was cultivated to the 
higheſt pitch. But ſo effectually did the devaſta- 
tions of the barbarians deſtroy all the effects of 
their induſtry and cultivation, that in the eighth 
century Italy appears to have been covered with 
foreſts and marſhes of vaſt extent. Muratori 
enters into a long detail concerning the ſituation 
and limits of theſe ; and proves by the moſt au- 
thentick evidence, that great tracts of territory, 
in all the different provinces of Italy, were either 
over-run with wood, or laid under water. Nor 
did theſe occupy parts of the country naturally 


| barren or of little value, but were ſpread over 


diſtricts, which ancient writers repreſent as ex- 
tremely fertile, and which at preſent are highl 
cultivated. Muratori antiquitates Italicæ medii 


vi, difſert. xxi. v. ii. p. 149, 153, &c. A ſtrong 


proof of this occurs in a deſcription of the city 


of Modena, by an author of the tenth century. 


Murat. ſcript. Rerum Italic. vol. ii. pars ii. p. 691. 
The ſtate of deſolation in other countries of Eu- 
rope ſeems to have been the ſame. In many of 
the moſt early charters now extant, the lands 
granted to monaſteries or to private perſons, are 
diſtinguiſhed into ſuch as are cuſtivated or inha- 
bited, and ſuch as were eremz, deſolate. In man 

inſtances, lands are granted to perſons becauſe 
they had taken them from the deſert, ab eremo, 
and had cultivated and planted them with in- 
habitants. This appears from a charter of 
Charlemagne, publiſhed by Eckhart de rebus 
Franciæ Orientalis, vol. u. p. 864, and from ma- 
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ny charters of his ſucceſſors quoted by Du Cange 
voc. Eremus. — Wherever a right of property in 
land can be thus acquired, it is evident that the 
country muſt be extremely deſolate, and thinly 
peopled. The firſt ſettlers in America obtained 
poſſeſſion of land by ſuch a title. Whoever was 
able to clear and to cultivate a field, was recog- 
nized as the proprietor. His induſtry merited 
ſuch a recompence. The grants in the charters 
which I have mentioned flow from a ſimilar 
principle, and there muſt have been ſome re- 
ſemblance in the ſtate of the countries, 


Mouk aToR1 adds, that during the eighth and 
ninth centuries, Italy was greatly infeſted by 
wolves and other wild beaſts; another mark of 
its being deftitute of inhabitants. Murat. Antiq. 
vol. ii. p. 163. Thus Italy, the pride of the 
ancient world for its fertility and cultivation, 
was reduced to the ſtate of a country newly 
peopled, and rendered habitable. 


I am ſenſible, not only that ſome of theſe 
deſcriptions of the devaſtations which I have 
quoted, may be exaggerated, but that the bar- 
barous tribes, in making their ſettlements, did 
not proceed invariably in the ſame manner. Some 
of them ſeemed to be bent on exterminating the 
ancient inhabitants; others were more diſpoſed 
to incorporate with them. It 1s not my province 
either to enquire into the cauſes which occaſi- 
oned this variety in the conduct of the conque- 
rors, or to deſcribe the ſtate of thoſe countries 
where the ancient inhabitants were treated moſt 
mildly. The facts which I have produced are 


_ ſufficient to prove that the deſtruction of the hu- 


man ſpecies, occaſioned by the hoſtile invaſions 
of the northern nations, and their ſubſequent 
Vol. I. P ſettlements 
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ſettlements was much greater than many au- 
thors ſeem to imagine. 


NOTE VI. Secr. I. p. 12. [F]. 


I Havs obſerved, Note II. that our only cer- 
tain information concerning the ancient ſtate of 
the barbarous nations muſt be derived from the 
Greek and Roman writers. Happily an account 
of the inſtitutions and cuſtoms of one people, to 
which thoſe of all the reſt ſeem to have been in 
a great meaſure ſimilar, has been tranſmitted to 
us by two authors, the moſt -capable, perhaps, 
that ever wrote, of obſerving them with profound 
diſcernment, and of deſcribing them with pro- 
priety and force, The reader muſt perceive that 
| have Cæſar and Tacitus in my eye: The for- 
mer givesa ſhort account of the ancient Germans 
in a few chapters of the ſixth book of his Com- 
mentaries: The latter wrote a treatiſe expreſsly 
on that ſubject. Theſe are the moſt precious and 
inſtructive monuments of antiquity to the pre- 


_ 7 ſent inhabitants of Europe. From them we 


learn, 


1. THAT the ſtate of Society among the anci- 


ent Germans was of the rudeſt and moſt ſimple 


form. They ſubſiſted entirely by hunting or by 
paſturage. Cæſ lib. vi. c. 21. They neglected 
agriculture, and lived chiefly on milk, cheeſe, and 
fleſh. Ibid. c. 22. Tacitus agrees with him in 
moſt of theſe points; de morib. Germ. c. 14, 15, 
23. The Goths were equally negligent of agri- 
culture. Priſc. Rhet. ap. Byz. Script. v. i. p. 31- 
B. Society was in the ſame ſtate among the Huns, 
who diſdained to cultivate the earth, or to touch 
a.plough. Amm. Marcel. lib. xxxi. p. 475. The 
ſame manners took place among theAlans ; ibid. 
p. 477- While fociety remains in this _ 

Itate, 
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Rate, men by uniting together ſcarcely relinquiſh 


any portion of their natural independence. Ac- 
cordingly we are informed, 2. That the autho- 
rity of civil government was extremely limited 
among the Germans. During times of peace 
they had no common or fixed magiſtrate, but 
the chief men of every diſtrict diſpenſed juſtice, 
and accommodated differences. Cæſ. ibid. c. 


23. Their Kings had not abſolute or unbound- 


ed power; their authority conſiſted rather in the 
privilege of adviſing, than in the power of com- 
manding. Matters of ſmall conſequence were 
determined by the chief men; affairs of impor- 
tance by the whole community. Tacit. c. 7, 
11. The Huns, in like manner, deliberated in 
common concerning every buſineſs of moment 
to the ſociety; and were not ſubject to the ri- 
gour of regal authority. Amm. Marcel. lib. 
xxxi. p. 474. 3. Every individual among the 
ancient Germans was left at liberty to chuſe 
whether he would take part in any military en- 
terprize which was propoſed ; there ſeems to 
have been no obligation to engage in it impoſed 
on him by publick authority. When any of 
the chief men propoſes any expedition, ſuch as 
approve of the cauſe and of the leader riſe up, 
and declare their intention of following him; 
thoſe who do not fulfil this engagement, are 
conſidered as deſerters and traitors, and are look- 
ed upon as infamous.” Cæſ. ibid. c. 23. Tas 
citus plainly points at the fame cuſtom, though 
in terms more obſcure. Tacit. c. 11. 4. As 
every individual was ſo independent, and maſter 
in ſo great a degree of his own actions, it be- 
came, of conſequence, the great object of eve- 
ry perſon among the Germans, who aimed at 
being a leader, to gain adherents, and attach 
them to his perſon and intereſt. Theſe adhe- 
rents Cæſar calls Ambai and Clientes, i. e. re- 

P2 tainers 
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tainers or clients; Tacitus, Comites, or compani- 
ons. The chief diſtinction and power of the 
leaders, conſiſted in being attended by a nume- 
rous band of choſen youth. This was their pride 
as well as ornament during peace, and their de- 
fence in war. The leaders gained or preſerved 
the favour of theſe retainers by preſents of ar- 
mour, and of horſes; or by the profuſe, though 
inelegant hoſpitality, with which they entertain- 
ed them. Tacit. c. 14, 15. 5. Another con- 
ſequence of the perſonal liberty and indepen- 
dence which the Germans retained, even after 
they united in ſociety, was their circumſcribing 
the criminal juriſdiction of the magiſtrate within 
very narrow limits; and their not only claiming 
but exerciſing almoſt all the rights of private re- 
ſentment and revenge. Their magiſtrates had 
not the power either of impriſoning, or of in- 
flicting any corporal puniſhment on a free man. 
Täcit. c. 7. Every perſon was obliged to avenge 
the wrongs which his parents or friends had ſuſ- 
tained. Their enmities were hereditary, but 


not irreconcilable. Even murder was compen- 


ſated by paying a certain number of cattle, 
Tac. c. 21. A part of the fine went to the King, 
or ſtate, a part to the perſon who had been in- 
ured, or to his kindred, Ibid. c. 12. 


Tnosx particulars concerning the inſtitutions 
and manners of the Germans, though well known 
to every perſon converſant in ancient literature, 
I have thought proper to arrange in this order, 
and to lay before ſuch of my readers as may be 
leſs acquainted with theſe facts, both becauſe 
they confirm the account which I have given of 
the ſtate of the barbarous nations, and becauſe 
they tend to illuſtrate all the obſervations I ſhall 
have occaſion to make concerning the various 
changes in their government and cuſtoms. 1 

aws 


PROOFS AND ILLUSTRATIONS. 


laws and cuſtoms introduced by the barbarous 
rations into their new ſettlements, are the beſt 
commentary on the writings of Cæſar and Taci- 
tus; and their obſervations are the beſt key toa 
perfect know lege of theſe laws and cuſtoms. 


Ont circumſtance with reſpect to the teſtimo- 
nies of Cæſar and Tacitus concerning the Ger- 
mans, merits attention. Cæſar wrote his brief 
account of their manners more than an hundred 
years before Tacitus compoſed his treatiſe De 
moribus Germanorum. An hundred years make 
a conſiderable period in the progreſs of national 

anners, eſpecially if, during that time, thoſe 
— who are rude and unpoliſhed have had 
much communication with more civilized ſtates, 
This was the caſe with the Germans. Their in- 
tercourſe with the Romans began when Cæſar 


croſſed the Rhine, and increaſed prodigiouſly ' 


during the interval between that event and the 
time when Tacitus flouriſhed. Beſides this, there 
was a conſiderable difference between the ſtate 
of ſociety among the different tribes of Germans. 
The Suiones were ſo much improved, that they 
began to be corrupted. Tac. cap. 44. The 
Fenni were ſo barbarous, that it is wonderful 
how they were able to ſubſiſt. Ibid. cap. 46. 
Whoever undertakes to deſcribe the manners of 
the Germans, or to found any political theory 
upon the ſtate of ſociety among them, ought 
carefully to attend to both theſe circumſtances. 


BEFORE I quit this ſubject, it may not be im- 
proper to obſtrve, that though ſucceſſive altera- 
tions 1n their inſtitutions, together with the gra- 
dual progreſs of refinement, have made an en- 
tire change in the manners of the various peo- 
ple who conquered the Roman Empire, there is 
ſtill ane race of men nearly in the ſame political 

ſituation 
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ſituation with theirs when they firſt ſettled in 
their new conqueſts: I mean the various tribes 
and nations of Savages in North America. It 
cannot then be conſidered either as a digreſſion, 
or as an improper indulgence of curioſity, ta 
enquire, whether this ſimilarity in their political 
ſtate has occaſioned any reſemblance between 
their character and manners. If the likeneſs 
turns out to be ſtriking, it is a ſtronger proof 
that a juſt account has been given of the ancient 
inhabitants of Europe, than the teſtimony even 
of Cæſar or of Tacitus. 


1. Tur Americans ſubſiſt chiefly by hunting 


and fiſhing. Some tribes neglect agriculture 


entirely. Among thoſe who cultivate ſome ſmall 
ſpot near their huts, that, together with all 
works of labour, is performed by the women. 
P. Charlevoix Journal Hiſtorique d'un Voyage 
de L'Amerique, 45. Par. 1774, p. 334. In ſuch 
a ſtate of ſociety, the common wants of men 
being few, and their mutual dependence upon 
each other ſmall, their union is extremely im- 
perfect and feeble, and they continue to enjoy 
their natural liberty almoft unimpaired. ſe 
the firſt idea of an American, that every man is. 
born free and independent, and that no power 
on earth hath any right to diminiſh or circum- 


ſcribe his natural liberty. There is hardly any - 


appearance of ſubordination either in civil or 
domeſtic government. Every one does what he 
pleaſes. A father and mother with their chil- 
dren, live like perſons whom chance has brought 
together, and whom no common bond unites. 
Their manner of educating their children is ſui- 
table to this principle. They never chaſtiſe or 
puniſh them, even during their infancy. As 
they advance 1n years, they allow them to be en- 


tirely maſters of their own actions, and reſpon- 
| ſible 
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ſible to nobody. Id. p. 272, 273.— 2. The 
power of their civil magiſtrates is extremely 
limited. Among moſt of their tribes, the Sachem 
or chief is elective. A council of old men is 
choſen to aſſiſt him, without whoſe advice 
he determines no affair of importance. The 
Sachems neither poſſeſs nor- claim any great 
degree of authority. They propoſe and intreat 
rather than command. The obedience of their 
people is altogether voluntary. Id. p. 266, 268. 
—— z. The ſavages of America engage in any 
military enterprize, not from conſtraint, but 
choice. When war is reſolved, a chief ariſes, 
and offers himſelf to be the leader. Such as 
are willing (for they compel no perſon) ſtand 
up one her another, and ſing their war ſong. 
But if after this, any of theſe ſhould refuſe to 
follow the leader, to whom they have engaged, 
his life would be in danger, and he would be 
conſidered as the moſt infamous of all men. 
Id. p. 217, 218. —— 4. Such as engage to follow 
any leader, expect to be treated by him with 
great attention and reſpe& ; and he is obliged 
to make them preſents of conſiderable value. Id. 
p. 218, ——5. Among the Americans, the ma- 
giſtrate has ſcarcely any criminal juriſdiction. 
Id. p. 292. Upon receiving any injury, the 
perſon or family offended, may inflict what pu- 
niſhment they pleaſe on the perſon who was the 
author of it. Id. p. 274 Ther reſentment and 
deſire of vengeance are exceſſive and implacable. 
Time can neither extinguiſh nor abate it. It is 
the chief inheritance parents leave to their chil- 
dren ; it is tranſmitted from generation to gene- 
ration, until an occaſion be found of ſatisfying 
it. Id. p. 209. Sometimes, however, the offend- 
ed party is appeaſed. A compenſation is paid 
for a murder that has been committed. The 
relations of the deceaſed receive it; and it = 
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ſiſts moſt commonly of a captive taken in war 
who being ſubſtituted in place of the perſon who 
was murdered, aſſumes his name, and is adopted 
into his family. Id. p. 274. The reſemblance 
holds in many other particulars. It is ſufficient 
for my purpoſe to have pointed out the ſimilarity 
of thoſe great features which diſtinguiſh and cha- 
racterize both people. Bochart, and other phi- 
lologiſts of the laſt century, who, with more 
erudition than ſcience, endeavoured to trace the 
migrations of various nations, and who were apt, 
upon the ſlighteſt appearance of reſemblance, to 
find an affinity between nations far removed from 
each other, and to conclude that they were 
deſcended from the ſame anceſtors, would 
hardly have failed, on viewing ſuch an amazing 
Gmilarity, to pronounce with confidence, That 
the Germans and Americans muſt be the ſame 
people.“ But a philoſopher will ſatisfy himſelf 
with obſerving, ** That the characters of nations 
depend on the ſtate of ſociety in which they hve, 
and on the political inſtitutions eſtabliſhed among 
them; and that the human mind, whenever it 
is placed in the ſame ſituation, will, in ages the 
moſt diſtant, and in countries the moſt remote, 
aſſume the ſame form, and be diſtinguiſned by. 
the ſame mangers.” 


I Have puſhed the compariſon between the 
Germans and Americans no farther than was 
neceſſary for the illuſtration of my ſubject. I 
do not pretend that the ſtate of ſociety in the 
two countries was perfectly ſimilar. Many of 
the German tribes were more civilized than the 
Americans, Some of them were not unacquaint- 
ed with agriculture ; almoſt all of them had 
flocks of tame cattle, and depended for the chief 
part of their ſubſiſtence upon theſe. Moſt of 
the American tribes ſubſiſt by hunting, and are 
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in a ruder and more {imple ſtate than the ancient 
Germans. The reſemblance, however, between 
their condition, 1s greater perhaps than any that 
hiſtory affords an opportunity of obſerving be- 
tween two races of uncivilized nations, and this 
has produced a ſurprizing ſimilarity of man- 
ners. 


NOTE VII. Sgr. I. p. 13. [GI. 
Tur booty gained by an army belonged to 


the army. The King himſelf had no part of it 


but what he acquired by lot. A remarkable in- 
ſtance of this occurs in the hiſtory of the Franks. 
The army of Clovis, the founder of the French 
monarchy, having plundered a church, carried 
off, among other ſacred utenſils, a vaſe of ex- 
traordinary ſize and beauty. The biſhop ſent 
deputies to Clovis, beſeeching him to reſtore the 
vaſe, that it might be again employed in the ſa- 
cred ſervices to which it had been conſecrated. 
Clovis deſired the deputies to follow him to 
Soiſſons, as the booty was to be divided in that 

lace, and promiſed, that if the lot ſhould give 

im the diſpoſal of the vaſe, he would grant 
what the biſhop defired. When he came to 
Soiſſons, and all the booty was placed in one 
great heap in the middle of the army, Clovis 
intreated, that before making the divifca, they 
would give him that vaſe over and above his 
ſhare, All appeared willing to gratify the King, 
and to comply with his requeſt, when a fierce 
and haughty ldier lifted up his battle-axe, and 
ſtriking the vaſe with the utmoſt violence, cried 
out with a loud voice, ** You ſhall receive no- 
thing here but that to which the lot gives you a 
right.” Gregor. Turon. Hiſtor. Francorum, lib. 
ji. c. 27. p. 70. Par. 1610. 4 
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NOTE VIII. Secr. I. p. 15. [H]. 


Tux hiſtory of the eſtabliſhment and progreſs 
of the feudal ſyſtem, is an intereſting object to 
all the nations of Europe. In ſome countries, 
their juriſprudence and laws are ſtill in a great 
meaſure feudal. In others, many forms and 
practices eſtabliſhed by cuſtom, or founded on 
ſtatutes, took their riſe from the feudal law, and 
cannot be underſtood without attending to the 
ideas peculiar to it. Several authors of the high- 
eſt reputation for genius and erudition, have en- 
deavoured to illuſtrate this ſubject, but they 
have left many parts of it obſcure. I ſhall en- 
deavour to trace, with preciſion, the progreſs and 
variation of ideas concerning property in land 
among the barbarous nations; and ſhall attempt 
to point out the cauſes which introduced theſe 
changes, as well as the effects which followed 
upon them, Property in land ſeems to have 
gone through four ſucceſſive changes among the 
people who ſettled in the various provinces of 
the Roman Empire. | 


IJ. Wulrx the barbarous nations remained in 


their original countries, their property in land 


was only temporary, and they had no certain li- 
mits to their poſſeſſions. After feeding their 


flocks in one diſtrict, they removed with them, 
their wives and families, to another; and aban- 
doned that likewiſe in a ſhort time. They were 
not, in conſequence of this imperfect ſpecies of 
property, brought under any poſitive or formal 
obligation to ſerve the community ; all their ſer- 
vices were purely voluntary. Every individual 
was atliberty to chuſe how far he would contri- 
bute towards carrying on any military enterprize. 
If he followed a leader in any expedition, gy os 
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from attachment, not from a ſenſe of obligation. 
The cleareſt proof of this has heen produced in 


Note VI. While property continued in this ſtate, 
thi 


we can diſcover nothing that hears any reſem- 
blance to a feudal tenure, or to the ſubordina- 
tion and military ſervice which the feudal ſyſtem 


introduced. 


II. Uros ſettling in the countries which they 
had ſubdued, the victorious troops divided the 
conquered lands. Whatever portion of them 
fell to a ſoldier, he ſeized as the recompence due 
to his valour, as a ſettlement acquired by his own 
ſword. He took poſſeſlion of it as a freeman in 
full property. He enjoyed it duriug his own life, 
and could diſpoſe of it at pleaſure, or tranſmit 
it as an inheritance to his children. Thus pro- 
perty in land became fixed. It was at the ſame 
time allodial, i. e. the poſſeſſor had the entire 
right of property and dominion ; he held of no 
ſovereign * or ſuperior lord, to whom he was 
bound to do homage, and perform ſervice, But 
as theſe new proprietors were in ſome danger 
(as has been obſerved in the text) of being diſ- 
turbed by the remainder of the ancient inhabi- 
tants, and in ſtill greater danger of being at- 
tacked by ſucceſſive colonies of barbarians as 
fierce and rapacious as themſelves, they ſaw the 
neceſſity of coming under obligations to defend 
the community, more explicit than thoſe to 
which they had been ſubject in their original ha- 
bitations. On this account, immediately upon 
their fixing in their new ſettlements, every free- 
man became hound to take arms in defence of 


the community, and if he refuſed or neglected 


ſo to do, was liable to a conſiderable penalty. I 
do not mean that any contract of this kind was 
formally concluded, or mutually ratified by any 
legal ſolemnity. It was eſtabliſhed by tacit con- 

ſent, 
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ſent, like the other compacts which hold ſociety 
together. Their mutual ſecurity and preſerva- 
tion made it the intereſt of all to recognize its 
authority, and to enforce the obſervation of it, 
We can trace back this new obligation on the 

oprietors of land, to a very early period in the 

iſtory of the Franks. Chilperic, who began his 
reign A. D. 562, exacted a fine, bannos julſit 
exigi, from certain perſons who had refuſed to 
accompany him in an expedition. Gregor. Tu- 
ron. lib. v. c. 26. p. 211. Childibert, who be- 
gan his reign A. D. 576, proceeded in the ſame 
manner againſt others who had been guilty of a 
like crime. Id. lib. vii. c. 42. p. 342. Such a 
fine could not have been exacted while property 
continued in its firſt ſtate, and military ſervice 
was entirely voluntary. Charlemagne ordained 
that every freeman who poſſeſſed five manſi, 
i. e. ſixty acres of land, in property, ſnould march 
in perſon againſt the enemy. Capitul. A. D. 
807. Louis le Debonnaire, A. D. 815, granted 
lands to certain Spaniards who fled from the Sa- 
racens, and allowed them to ſettle in his territo- 
ries, on condition that they ſhould ſerve in the 
army like other free men. Capitul. vol. i. p. 500. 


By land poſſeſſed in property, which is mention- 


ed in the law of Charlemagne, we are to under- 
ſtand, according to the ſtile of that age, allodial 
land ; alodes and proprietas alodum and proprium 
being words perfectly ſynonimous. Du Cange 
voce Alodis. The cleareſt proof of the diſtinc- 
tion between allodial and beneficiary poſſeſſion, 
is contained in two charters publiſned by Mura- 
tori, by which it appears that a perſon might 
poſleſs one part of his eſtate as allodial, which 
he could diſpoſe of at pleaſure; the other as a 


beneficium, of which he had only the uſufruct, 


the property returning to the ſuperior Lord on 
his demiſe. Antiq. Ital. medii ævi, vol. i. p. 
559 
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559, 565. The ſame diſtinction is pointed out 
in a Capitulare of Charlemagne, A. D. 812. edit. 
Baluz. vol. i. p. 491. Count Everard, who 
married a daughter of Louis le Debonnaire, in 
the curious teſtament, by which he diſpoſes of 
his vaſt eſtate among his children, diſtinguiſhes 
between what he poſſeſſed proprietate, and what 
he held beneficto, and it appears that the greater 
part was allodial. A. D. 837. Aub. Mirzi 
Opera Diplomatica Lovan. 1723. p. 19. 


In the ſame manner Liber homo is commonly 
oppoſed to Vaſſus or Vaſſallus; the former de- 
notes an allodial proprietor, the latter one who 
held of a ſuperior. eſe free men were under 
an obligation to ſerve the ſtate ; and this duty 
was conſidered as fo ſacred, that free men were 
prohibited from entering into holy orders unleſs 


they had obtained the conſent of the ſovereign. 


The reaſon given for this in the ſtatute is re- 
markable : © For we are informed that fome do 
fo, not ſo much out of devotion, as in order to 
avoid that military ſervice which they are bound 
to perform. Capitul. lib i. $ 114. If upon 
being ſummoned into the field, any freeman re- 
fuſed to obey, a full Herebannum, 1. e. a fine of 
ſixty crowns, was to be exacted from him ac- 
cording to the law of the Franks.” Capit. Car. 
magn. ap. Leg. Longob. lib. 1. tit. 14. & 13. p. 

. This expreſſion, according to the. law of 
the Franks, ſeems to imply that both the obliga- 
tion to ſerve, and the 3 on thoſe who diſ- 
regarded it, were coeval with the laws made by 
the Franks at their firſt ſettlement in Gaul. This 
fine was levied with ſuch rigour, + That if any 
perſon convicted of this crime was infolvent, he 
was reduced to ſervitude, and continued in that 
ſtate until ſuch time as his labour ſhould amount 
to the value of the herebannum. Ibid, The Em- 


peror 
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peror Lotharius rendered the penalty ſtill more P 
| ſevere; and if any perſon poſleſſing ſuch an ex- W 
tent of property as made jt incumbent on him to tc 
take the field in perſon, refuſed to obey the rc 
ſummons, all his goods were declared to be for- tl 
feited, and he himſelf might be puniſhed with b, 
baniſhment. Murat. Script. Ital. vol. i. pars ii. p. Cl 
153: - 
d; 

III. ProyerTyY in land having thus become fe 
fixed and ſubject to military ſervice, another ol 
change was introduced, though ſlowly, and ſtep th 
by ſtep. We learn from Tacitus, that the P! 
chief men among the Germans endeavoured to : le 
attach to their perſons and intereſts certain ad- tl 
herents whom he calls Comites. Theſe fought in 
under their ſtandard, and followed them in all re 
their enterprizes. The ſame cuſtom continued ſi 
among them in their new ſettlements, and thoſe bc 
attached or devoted followers were called fideles a 
 antruſtiones, homines in truſle Dominica, leudes. ei 
Tacitus informs us, that the rank of a Comes CC 


was deemed honourable ; De morib, Germ. c. 
13. The compoſition, which is the ſtandard 


by which we muſt judge of the rank and con- ar 
dition of perſons in the middle ages, paid for V 
the murder of one in truſte Dominica, was triple * 
to that paid for the murder of a freeman. Leg. on 
Salicor. Tit. 44. H 1, & 2. While the Germans _ 
remained in their own country they courted the Pe 
favour of theſe Comites by preſents of arms 5 
and horſes, and by hoſpitality. See Note VI. bo 
As long as they had no fixed property in land, Pe 
theſe were the only gifis that they could beſtow, _ 
and the only reward which their followers de- ſu 
fired. But upon their ſettling in the countries NG 
which they conquered, and when the value of 10 


property came to be underſtood among them, 
inſtead of thoſe ſlight preſents, the Kings and * 
chieftains beſtowed a more ſubſtantial recom- 


pence 
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pence in land on their adherents. Theſe grants 
were called beneficia, becauſe they were gratui- 
tous donations; and honores, becauſe they were 
regarded as marks of diſtinction. What were 
the ſervices originally exacted in return for theſe 
beneficia cannot be determined with abſolute pre- 
ciſion; becauſe there are no records fo ancient. 
When allodial poſſeſſions were firſt rendered feu- 
dal, they were not, at once, ſubjected to all the 
feudal ſervices. The tranſition here, as in all 
other changes of importance, was gradual. As 
the great object of a feudal vaſſal was to obtain 
protection, when allodial proprietors firſt con- 
ſented to become vaſſals of any powerful leader, 


they continued to retain as much of their ancient 


independence as was conſiſtent with that new 
relation. The homage which they did to the 
ſuperior of whom they choſe to hold, was called 
homagium planum, and bound them to nothing 
more than fidelity, but without any obligation 
either of military ſervice, or attendance in the 
courts of their ſuperior. Of this homagium pla- 
num ſome traces, though obſcure, may till be 
diſcovered. Bruſſel, tom. i. p. 9. Among the 
ancient writs publiſned by D. D. De Vic & 
Vaiſette hiſt. de Langued. are a great many 
which they call homagia. They ſeem to be an 
intermediate ſtep between the homagium planum 
mentioned by Bruſſel, and the engagement to 
perform complete feudal ſervice. The one 
party promiſes protection, and grants certain 
caſtles or lands; the other engages to defend the 
perſon of the granter, and to aſſiſt him likewiſe 
in defending his property as often as he ſhall be 
ſummoned to do ſo, But theſe engagements are 
accompanied with none of the feudal formalities, 
and no mention is made of any of the other 
feudal ſervices. They appear rather to be a 
mutual contract between equals, than the en- 

gagement 
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gagement of a vaſſal to perform ſervices to a 
ſuperior lord. Preuves de Phiſt. de Lang. tom. 
ii. 173. & paſſim. As ſoon as men were ac- 
cuſtomed to theſe, the other feudal ſervices 
were gradually introduced. M. de Monteſquieu 
conſiders theſe beneficia as fiefs, which originally 
ſubjected thoſe who held them to military ſer- 
vice. L'Eſpr. des Loix, l. xxx. c. 3. & 16. M. 
L'abbè de Mably contends that ſuch as held 
theſe were at firſt ſubjected to no other ſervice 
than what was incumbent on every free man. 
Obſervations ſur l'hiſtoire de France, I. 386. 
But upon compairing their proofs and reaſon- 
ings and conjectures, it ſeems to be evident, 
that as every free man, in conſequence of his 
allodial property, was bound to ſerve the com- 
munity under a ſevere penalty, no good reaſon 
can be aſſigned for conferring theſe beneficia, if 
they did not ſubject ſuch as received them to 


ſome new obligation. Why ſhould a King have 


tripped himſelf of his domain, if he had not 
expected, that, by parcelling it out, he might 
acquire a right to ſervices to which he had for- 
merly no title? We may then warrantably con- 
clude, © That as allodial property ſubjected 


thoſe who poſſeſſed it to ſerve the community, 


ſo beneficial ſubjected ſuch as held them, to per- 
ſonal ſervice and fidelity to him from whom 
they received theſe lands. Theſe beneficia were 
granted originally only during pleaſure. No 
circumſtances relating to the cuſtoms of the 


middle ages is better aſcertained than this ; and 


innumerable proofs of it might be added to thoſe 
produced in L'Eſprit des Loix, L xxx. c. 16. 
and by Du Cange voc. beneficium & feudum. 


IV. Bur the poſſeſſion of benefices did not 
continue long in this ſtate. A precarious te- 


nure, during pleaſure, was not ſufficient to 8 
ſuc 
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ſuch as held it; and by various. means, they 
gradually obtained the confirmation of their be- 
nefices during life. Feudor. lib. tit. i. Du 
Cange produces ſeveral quotations from ancient 
charters and chronicles in proof of this; Gloſs. 
voc. Beneficium, After this it was eaſy to obtain 
or extort charters rendering beneficia hereditary, 
firſt in the direct line, then in the collateral, and 
at laſt in the female line. Leg. Longob. lib. iii. 
tit. 8. Du Cange, voc. Benefictum. 


Ir is no eaſy matter to fix the preciſe time 
when each of theſe changes took place. M. 
Ab. Mably conjectures with ſome probability, 
that Charles Martel firſt introduced the practice 
of granting beneficia for life: Obſervat. tom. i. 
p. 103, 160; and that Louis le Debonnaire was 
among the firſt who rendered them hereditary, 
is evident for the authorities to which he refers ; 
Id. 429. Mabillon, however, has publiſhed a 
placitum of Louis le Debonnaire, A. D. 860, 
by which it appears, that he ſtill continued to 
grant ſome beneficia only during life. De re 
Diplomatica, lib. vi. p. 353. In the year 889, 
Odo King of France granted lands to Ricabodo 
fideli ſuo jure beneficiario & fructuario during his 
own life; and if he ſhould die, and a ſon were 
born to him, that right was to continue during 
the life of his ſon, Mabillon, ut ſupra, p. 556. 
This was an intermediate ſtep between fiefs 
merely during life, and fiefs hereditary to per- 
petuity. While beneficia continued under their 
firſt form, and were held only during pleaſure, 
he who granted them not only exerciſed the Do- 
minium or prerogative of ſuperior Lord, but he 
retained the property, giving his vaſſal only the 
uſufruft. But under the latter form, when they 
become hereditary, although feudal lawyers con- 
tinued to define a beneficium agreeably to its 

Vol. I. Q original 
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original nature, the property was in effect taken 
out of the hands of the ſuperior lords, and 


lodged in thoſe of the vaſſal. As ſoon as the 
reciprocal advantages of the feudal mode of te- 


nure came to be underſtood by ſuperiors as well 


as vaſſals, that ſpecies of holding became fo 
agreeable to both, that not only lands, but ca- 
ſual rents, ſuch as the profits of a toll, and fare 
paid at ferries, &c. the ſalaries or perquiſites of 
offices, and even penſions themſelves, were grant- 
ed and held as fiefs; and military ſervice was 
promiſed and exacted on account of theſe, Mo- 
rice Mem. pour ſervir de preuves a Phiſt. de Bre- 
tagne, tom. ii. 78. 690. Bruſſel, tom. i. p. 41, 
How abſurd ſoever it may ſeem to grant or to 
hold ſuch precarious and caſual property as 2 
fief, there are inſtances of feudal tenures ſtill 
more ſingular, The profits ariſing from the 
maſſes ſaid at an altar, were properly an eccle- 
ſiaſtical revenue, belonging to the clergy of the 
church or monaſtery which performed that duty; 
but theſe were ſometimes ſeized by the power- 
ful barons. In order to aſcertain their right to 
them, they held them as fiefs of the church, 
and parcelled them out in the ſame manner as 
other property to their ſub-vaſſals: Bouquet. 
recueil des hiſt 

ſpirit of encroachment which rendered fiefs he- 
reditary, led the nobles to extort from their ſo- 
vereigns hereditary grants of offices. Many of 
the great offices of the crown became heredita 
in moſt of the kingdoms in Europe; and ſo 
conſcious were monarchs of this ſpirit of uſur- 
pation among the nobility, and fo ſolicitous to 


- guard againſt it, that, on ſome occaſions, they 


obliged the perſons whom they promoted to any 
office of dignity, to grant an obligation that 
neither they, nor their heirs, ſhould claim it as 


belonging to them by hereditary right. A re- 


markable 


vol. x. 238. 480. The ſame 
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markable inſtance of this is produced, Mem. de 
PAcad. des Inſcript. tom. xxx. p. 595. Another 
occurs in the Theſaur, anecdot. publiſhed by 
Martene & Durand, vol. i. p. 87 3. —This revo- 
lation in property occaſioned a change correſ- 
ponding to it in political government; the great 
vaſſals of the crown, as they acquired ſuch ex- 
tenſive poſſeſſions, uſurped a proportional degree 
of power, depreſſed the juriſdiction of the crown, 
and trampled on the privileges of the people. It 
is on account of this connection, that it becomes 
an object of importance in hiſtory to trace the 
progreſs of feudal property; for, upon diſcovering 
in what ſtate property was at any particular pe- 
riod, we may determine with preciſion what was 
the degree of power poſſeſſed by the King or by 
the nobility at that juncture. 


One circumſtance more, with reſpect to the 
changes which property underwent, deſerves 
attention. I have ſhewn, that when the various 
tribes of barbarians divided their conqueſts in 
the fifth and ſixth centuries, the property which 
they acquired was allodial ; but in ſeveral parts 
of Europe, property had become almoſt entirely 
feudal by the beginning of the tenth century. 
The former ſpecies of property ſeems to be ſo 
much better and more deſirable than the latter ; 
that ſuch a change appears ſurprizing, eſpecially 
when we are informed that allodial property was 
frequently converted into feudal, by a voluntary 
deed of the poſſeſſor. The motives which de- 
termined them to a choice ſo repugnant to the 
ideas of modern times concerning property, have 
been inveſtigated and explained by M. de Mon- 
teſquieu with his uſual diſcernment and accuracy, 
lib. xxxi. c. 8. The moſt conſiderable is that of 
which we have an hint in Lambertus Ardenſis, an 
ancient writer quoted Sr Cange, voce Alodis. 
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In thoſe times of anarchy and diſorder which 


became general in Europe after the death of f 
Charlemagne, when' there was ſcarcely any t 
union among the different members of the com- t1 
munity, and individuals were expoſed, fingle C 
and undefended by government, to rapine and p 
oppreſſion, it became neceſſary for every man A 
to have a powerful protector, under whoſe ban- fi 
ner he might range himſelf, and obtain ſecurity tc 
againſt enemies whom he could not ſingly op- pi 
poſe. For this reaſon he relinquiſhed his allodial at 
independence, and ſubjected himſelf to the aj 
feudal ſervices, that he might find ſafety under V 
the patronage of ſome reſpectable ſuperior. In 20 
ſome parts of Europe, this change from allodial pt 
to feudal property became ſo general, that he ce 
who poſſeſſed land had no longer any liberty of th 
choice left. He was obliged to recognize ſome of 
liege lord, and to hold of him. Thus Beau- tel 
manoir informs us, that in the counties of Cler- tic 
mont and Beauvois, if the Lord or Count diſco- ſel 
vered any lands within his juriſdiction, for Lc 
which no ſervice was performed, and which Ar 
— to him no tax or cuſtoms, he might in- me 
ntly ſeize it as his own ; for, ſays he, accord- the 
ing to our cuſtom no man can hold allodial pro-. ca 
perty. Couſt. ch. 24. p. 123. Upon the ſame ſor 
principle is founded a maxim, which has at pre 
length become general in the law of France, otl 
Nulle terre ſans Seigneur. In other provinces of the 
France, allodial property ſeems to have remain- thi: 
ed longer unalienated, and to have been more ul 
highly valued. A vaſt number of charters, re 
containing grants, or ſales, or exchanges of al- oce 
lodial lands in the province of Languedoc, are æy 
publiſhed, Hiſt. gener. de Langued. par D. D. late 
De Vic & Vaiſette, tom. ii. During the ninth, ſan 
tenth, and great part of the eleventh century, Mi 


the property in that province ſeems to have been 
| entirely 
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entirely allodial; and ſcarcely any mention of 
feudal tenures occurs in the deeds of that coun- 
try. The ſtate of property, during theſe cen- 
turies, ſeems to have been perfectly ſimilar in 
Catalonia, and the country of Rouſſillon, as ap- 
pears from the original charters publiſhed in the 
Appendix to Petr. de la Marca's treatiſe de Marca 
five limite Hiſpanico. Allodial property ſeems 
to have continued in the Low Countries, to a 
period ſtill later. During the eleventh, twelfth, 
and thirteenth centuries, this ſpecies of property 
appears to have been of conſiderable extent. 
Miræi opera Diplom. vol. i. 34, 74, 75, $3, 817, 
296, 842, 847, 578. Some veſtiges of allodial 
property appear there as late as the fourteenth 
century, Ibid. 218. Several facts, which prove 
that allodial property ſubſiſted in different parts 
of Europe long after the introduction of feudal 
tenures, and which tend to illuſtrate the diſtinc- 
tion between theſe two different ſpecies of poſ- 
ſeſſion, are produced by M. Houard. Anciennes 
Loix des Frangois, conſervees dans les Coutumes 
Angloiſes, vol. i. p. 192, &c, The notions of 
men with reſpect to property, vary according to 
the diverſity of their underſtandings, and the 
caprice of their paſſions. At the ſame time that 
ſome perſons were fond of relinquiſhing allodial 
property, in order to hold it by feudal tenure, 
others ſeem to have been ſolicitous to convert 
their fiefs into allodial property. An inſtance of 
this oecurs in a charter of Louis le Debonnaire, 
eee by Eckhard, Commentarii de rebus 
ranciæ Orientalis, vol. ii. p. 885. Another 
occurs in the year 1299. Reliquiæ MSS. omnis 
vi, by Ludwig, vol. 1. p. 209. and even one as 
late as the year 1337. Ibid. vol. vi. p. 40. The 
ſame thing took place in the Low Countries. 
Mirai oper. 1. 52. | | R 
| In 
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In tracing theſe various revolutions of proper- 
ty, I have 1 chiefly confined myſelf to 
what happened in France, becauſe the ancient 
monuments of that nation have either been more 
carefully preſerved, or have been more clearly 


illuſtrated than thoſe of any people in Europe. 


Ix Italy, the ſame revolutions happened in 
property, and ſucceeded each other in the ſame 
order. There is ſome ground, however, for 
conjecturing that allodial property continued 
longer in eſtimation among the Italians, than a- 
mong the French. It appears, that many of 
the charters granted by the Emperors in the 
ninth century, conveyed an allodial right to land. 
Murat. antiq. med. ævi, v. i. p. 575, &c. But 
in the eleventh century, we find ſome examples 
of perſons who reſigned their allodial property, 
and received it back as a feudal tenure. Id. p. 
610, &c. Muratori obſerves, that the word 


feudum, which came to be ſubſtituted in the 


place of beneficium, does not occur in any au- 
thentic charter previous to the eleventh century. 
Id. 594. A charter of King Robert of France, 
A. D. 1008, is the earlieſt deed in which I have 
met with the word feudum. Bouquet recueil des 
hiſtoriens de Gaule & de la France, tom. x. p. 
£93. b This word occurs indeed in an dich 
A. D. 790, publiſhed by Bruſſel, vol. i. p. 77. 
But the authenticity of that deed has been call- 
ed in queſtion; and perhaps the frequent uſe of 
the word feudum in it, is an additional reaſon for 
doing ſo. The account which I have given of 
the nature both of allodial and feudal poſſeſſions 
receives ſome confirmation from' the etymolo 

of the words themſelves. Alode or allodium is 
compounded of the German particle an and lot, 


7, e. land obtained by lot. Wachteri Gloſſar. 


Germanicum, voc. Allodium, p. 235. It appears 
from 
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from the authorities produced by him and by 
Du Cange, voc. ſors, that the northern nations 
divided the lands which they conquered in this 
manner. Feodum is compounded of od poſſeſſi- 
on or eſtate, and feo wages, pay; intimating 
that it was ſtipendiary and granted as a recom- 
pence for ſervice, Wachterus ibid. voc. feodum, 


p. 441. 


Tur progreſs of the feudal ſyſtem among the 
Germans was perfectly ſimilar to that which we 
have traced in France. But as the Emperors of 
Germany, eſpecially after the Imperial crown 
paſſed from the deſcendants of Charlemagne to 
the houſe of Saxony, were far ſuperior to the con- 
temporary Monarchs of France, in abilities, the 
the Imperial vaſſals did not aſpire ſo early to in- 
dependence, nor did they ſo ſoon obtain the pri- 
vilege of poſſeſſing their benefices by hereditary 
right. According to the compilers of the Libri 
Feudorum, Conrad II. or the Salic, was the firſt 
Emperor, who rendered fiefs hereditary. Lib, 
i. tit. 1. Conrad began his reign A. D. 1024. 
Ludovicus Pius, under whoſe reign grants of 
hereditary fiefs were frequent in France, ſuc- 
ceeded his father, A. D. 814. Not only was 
this innovation ſo much later in being introduced 
among the vaſſals of the German Emperors, but 
even after Conrad had eſtabliſhed it, the law 
continued favourable to the ancient practice, and 
unleſs the charter of the vaſſal bore expreſsly 
that the fief deſcended to his heirs, it was pre- 
ſumed to be granted only during life. Lib. feud. 
ibid. Even after the alteration made by Conrad, 
it was not uncommon in Germany to grant fiefs 
only for life ; a charter of this kind occurs as late 
as the year 1376. Charta ap. Boehmer. Princip. 
Jur. feud. p. 361. The tranſmiſſion of fiefs to 


collateral and female heirs, took place very 
ſlowly 
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ſlowly among the Germans. There is extant a 
charter, A. D. 1201, conveying the right of 


| ſucceſſion to females ; but it is granted as an ex- 


traordinary mark of favour, and in reward of 
uncommon ſervices. Boehmer. ibid. p. 365. 
In Germany, as well as in France and Italy, a 
conſiderable part of the lands continued to be al- 


lodial long after the feudal mode of tenure was 


introduced. It appears from the Codex Diplo- 
maticus Monaſterii Buch, that a great part of 
the lands in the marquiſate of Miſnia was ſtill 
allodial as late as the thirteenth century. Ne 31, 
36, 37, 46, &c. ap, Scriptores hiſt, German. 
cura Schoetgenii & Kreyſigii. Altenb. 1955. vol, 
ii. 183, &c, Allodial property ſeems to have 
been common in another diſtrict of the ſame pro- 
vince, during the ſame period. Reliquiæ Diplo- 
matice Sanctimonial. Beutiz. Nꝰ 17, 36, 58, 
ibid. 374, &c, 


NOTE IX, Sxzcr. I. p. 19. [I]. 


As I ſhall have occaſion, in another note, to 
repreſent the condition of that part of the people 
who dwelt in cities, 1 will confine myſelf in this 
to conſider the ſtate of the inhabitants of the 
country, The perſons 'employed in cultivating 
the ground during the ages under review may be 
divided into three claſſes; I. Serv: or ſlaves. This 
feems to have been the moſt numerous claſs, and 
conſiſted either of captives taken in war, or of 
perſons the property in whom was acquired in 
ſome one of the various methods enumerated by 
Du Cange, voc. ſervus, v. 6.p. 447. The wretch- 
ed condition of this numerous race of men will 
appear from ſeveral circumſtances, 1, Their 
maſters had abſolute dominion over their perſons. 
They had the power of puniſhing their ſlaves ca- 
pitally, without the intervention of any judge, 

This 
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This dangerous right they poſſeſſed not only in 
the more early periods, when their manners were 
fierce, but it continued as late as the twelfth 
century. Joach, Potgieſſerus de ſtatu ſervorum. 
Lemgov. 17 36. 4to. lib. ii. cap. 1. Q 4, 10, 13, 
24. Even after this juriſdiction of maſters came 
to be reſtrained, the life of a ſlave was deemed 
to be of ſo little value, that a very ſlight com- 
penſation atoned for taking it away. Idem, lib. 
in. c. 6. If maſters had power over the lives of 
their ſlaves, it is evident that almoſt no bounds 
would be ſet to the rigour of the puniſhments 
which they might inflict upon them. The codes 
of ancient laws preſcribed puniſhments for the 
crimes of ſlaves different from thoſe which were 
inflicted on free men, The latter paid only a 
fine or compenſation, the former were ſubjected 
to corporal puniſhments, The cruelty of theſe 
was in many inſtances exceſſive, Slaves might 
be put to the rack on very ſlight occaſions. The 
laws with reſpect to theſe points are to be found 


in Potgieſſerus, lib. iii. cap. J. 2. If the domi- 


nion of maſters over the lives and perſons of 
their ſlaves was thus extenſive, it was no leſs ſo 
over their actions and property, They were not 
originally permitted to marry, Male and female 
ſlaves were allowed and even encouraged to co- 
habit together, But this union was not conſidered 


as a marriage; it was called contubernium, not 


nuptie or matrimonium. Potgieſſ. lib. ii. c. 2.4 1. 
This notion was ſo much eſtabliſhed, that during 
ſeveral centuries after the barbarous nations em- 
braced the Chriſtian religion, ſlaves, who lived as 
huſband and wife, were not joined together by 
any religious ceremony, and did not receive the 
nuptial benediction from a prieſt. Ibid. & 10, 
11. When this conjunction between ſlaves came 
to be conſidered as a lawful marriage, they were 


not permitted to marry without the conſent of 
their 
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their maſter; and ſuch as ventured to do {6 
without obtaining that, were puniſhed with great 
ſeverity, and ſometimes were put to death. 
Potgieſſ. ibid. & 12, &c. Gregor. Turon. hiſtor. 
lib. v. c. 3. When the manners of the Euro- 
pean nations became more gentle, and their ideas 


more liberal, ſlaves who married without their 


maſter's conſent, were ſubjected only to a fine. 
Potgieſſ. ibid. & 20. Du Cange Gloff voc. 
Fortſmaritagium. 3. All the children of ſlaves 
were in the ſame condition with their parents, 
and became the property of the maſter. Du 
Cange Gloſſ. voc. ſervus, vol. vi. 450. Murat. 
antiq. Ital. vol. i. 766. 4. Slaves were ſo entire] 

the property of their maſters, that they could felt 
them at pleaſure, While domeſtick ſlavery con- 
tinued, property in a ſlave was ſold in the ſame 


manner with that which a perfon had in any other 


moveable. Afterwards ſlaves became ad/cripti 
glebæ, and were conveyed by ſale, together 
with the farm or eſtate to which they belonged. 
Potgieſſerus has collected the laws and charters 
which illuſtrate this well-known circumſtance in 
the condition of ſlaves. Lib. ii. c. 4. 5. Slaves 
had a title to nothing but ſubſiſtence and clothes 


from their maſter ; all the profits of their labour 


accrued to him. If a maſter, from indulgence, 
gave his ſlaves any peculium or fixed allowance 
for their ſubſiſtence, they had no right of pro- 
perty in what they ſaved out of that. All that 
they accumulated belonged to their maſter. 
Potgieſſ. lib. ii. c. 10. Murat. antiq. Ital. p. 768. 
Du Cange, voc. /ervus, vol. vi. p. 451. Con- 


formably to the ſame principle, all the effects of 


ſlaves belonged to their maſter at their death, 
and they could not diſpoſe of them by teſtament. 
Potgieſſ. lib. ii. c. 11. 6. Slaves were diſtinguiſh- 
ed from free men by a peculiar dreſs. Among 


of 


ER it OY WB 


— 


oY, VA..." 8 


. 


, . TU en a FS.- 
* 


PROOFS AND ILLUSTRATIONS. 


of dignity and of freedom, ſlaves were for that 
reaſon obliged to ſhave their heads; and by this 
diſtinction, how indifferent ſoever it may be in 
its own nature, they were reminded every mo- 
ment of the inferiority of their condition. Potgieſſ. 
lib. iii. c. 4. For the ſame reaſon it was enacted, 
in the laws of almoſt all the nations of Europe, 
that no ſlave ſhould be admitted to give evidence 
againſt a free man in a cqurt of juſtice, Du 
Cange, voc. /ſervus, vol. vi. p. 451. Potgieſſ. 
lib. iti. c. 3. 


2. Villani. Tux were likewiſe ad/cripti glebe 
or ville, from which they derived their name, 
and were transferable along with it. Du Cange, 
voc. villanus. But in this they differed from 


| ſlaves, that they paid a fixed rent to their maſter 


for the land which they cultivated; and after 
paying that, all the fruits of their labour and 
induſtry belonged to themſelves in property. 
This diſtinction is marked by Piere de Fontaine's 
Conſeil. Vie de St. Louis par Joinville, p. 119. 
edit, de Du Cange. Several caſes decided agree- 
ably to this principle are mentioned by Murat, 
RECESS 1 


3. Tux laſt claſs of perſons employed in agri- 
culture were free men. Theſe are diſtinguiſhed 
by various names among the writers of the mid- 
dle ages, Arimanni, conditionales, originarii, tri- 
butales, Sc. Theſe ſeem to have been perſons 
who poſſeſſed ſome ſmall allodial property of 
their own, and beſides that, cultivated ſome 
farm belonging to their more wealthy neighbours, 
for which they paid a fixed rent; and bound 
themſelves likewiſe to perform ſeveral ſmall ſer- 
vices in prato vel in meſſe, in arutura vel in vinea, 
ſuch as ploughing a certain quantity of their 
landlord's ground, aſſiſting him in harveſt and 

vintage 
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vintage work, &c. The cleareſt proof of this 
may be found in Muratori, v. 1. p. 712. and in 
Du Cange under the reſpective words above- 
mentioned. I have not been able to diſcover 
whether theſe arimanni, &c. were removable at 
pleaſure, or held their farms by leaſe for a cer- 
tain number of years. The former, if we may 
judge from the genius and maxims of the age, 
ſeems to be moſt probable. Theſe perſons, how- 


ever, were conſidered as free men in the moſt 


honourable ſenſe of the word; they enjoyed all 
the privileges of that condition, and were even 
called to ſerve in war; an honour to which no 
ſlave was admitted, Murat. Antiq. vol. i. p. 743. 
vol. ii p. 446. This account of the condition 
of theſe three different claſſes of perſons, will 
enable the reader to apprehend the full force of 
an argument which I ſhall produce in confir- 
mation of what I have ſaid in the text concern- 
ing the wretched ftate of the people during the 
middle ages, Notwithſtanding the immenſe 
difference between the firſt of theſe claſſes and 
the third, ſuch was the ſpirit of tyranny which 
prevailed among the great proprietors . of land, 
and ſo various their opportunities of oppreſſing 


thoſe who were ſettled on their eſtates, and of 


rendering their condition intolerable, that many 
free men, in deſpair, renounced their liberty, 
and voluntarily ſurrendered themſelves as ſlaves 
to their powerful maſters, This they did, in 
order that their maſters might become more 
immediately intereſted to afford them protection, 
together with the means of ſubſiſting themſelves 
and their families. The forms of ſuch a ſur- 
render, or obnaxiatio, as it was then called, are 
preſerved by Marculfus, lib. ii. c. 28; and by 
the anonymous author publiſhed by M. Bignon, 
together with the collection of formula compiled 
by Marculfus, c. 16. In both, the reaſon given 

or 
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for the obnoxtatio, is the wretched and indigent 
condition of the perſon who gives up his liberty. 
It was ſtill more common for free men to ſur- 
render their liberty to biſhops or abbots, that 
they might partake of the ſecurity which the 
vaſſals and ſlaves of churches and monaſteries 
enjoyed, in conſequence of the ſuperſtitious 
veneration paid to the ſaint under whoſe imme- 
diate protection they were ſuppoſed to be taken. 
Du Cange, voc. oblatus, vol. iv. p. 1286. That 
condition muſt have been miſerable indeed, 
which could induce a free man voluntarily to 
renounce his liberty, and to give up himſelf as 
a ſlave to the diſpoſal of another. The number 
of ſlaves in every nation of Europe was prodi- 
gious. The greater part of the inferior claſs of 
people in France were reduced to this ſtate, at 
the commencement of the third race of Kings. 
L'eſpr. des Loix, liv. xxx. c. 11. The fame 
was the caſe in England.- Brady Pref. to Gen. 
Hiſt. Many curious facts with reſpect to the 
ancient ſtate of vi/lajns or ſlaves in England, are 
publiſhed in Obſervations on the ſtatutes, chiefly 
the more ancient, 2d edit. p. 244. 


NOTE X. Sxcr.lI. p. 22. [K]. 


INNUMERABLE proofs of this might be pro- 
duced. Many charters granted by perſons of 
the higheſt rank are preſerved, from which it 
appears that they could not ſubſcribe their name. 
It was uſual for perſons who could not write, to 
make the ſign Fe croſs, in confirmation of a 


charter. Several of theſe remain, where Kings 
and perſons of great eminence affix fgnum cru- 
cis manu propria pro ignoratione literarum. Du 
Cange, voc. Crux, vol. iii. p. 1191. From 
this is derived the phraſe of ſigning inſtead of 


ſubſcribing a paper. In the ninth century, Her- 
baud 
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baud Comes Palatii, though ſupreme judge of 
the Empire by virtue of his office, could not 
ſubſcribe his name. Nouveau Traite de Diplo- 
matique par deux Benedictins, 4to. tom. ii. p. 
422. As late as the fourteenth century, Du 
Gueſclin, conſtable of France, the greateſt man 
in the ſtate, and one of the greateſt men of his 
age, could neither read nor write. St. Palaye 
Memoires ſur I ancienne Chevalerie, t. ii. p. 82. 
Nor was this ignorance confined to laymen; the 
greater part of the clergy was not many degrees 
ſuperior to them in ſcience. Many dignified 


eccleſiaſticks could not ſubſcribe the canons of 


thoſe councils, in which they ſat as members. 
Nouv. Traits de Diplom. tom. ii. p. 424. One 
of the queſtions appointed by the canons to be 
put to perſons who were candidates for orders 
was this, Whether they could read the goſ- 
pels and epiſtles, and explain the ſenſe of them 
at leaſt literally?” Regino Prumienſis ap. Bruck. 
Hiſt. Philoſ. v. iii. p. 631. Alfred the Great 
complained, that from the Humber to the 
Thames there was not a prieſt who underſtood 
the liturgy in his mother-tongue, or who could 
tranſlate the eaſieſt piece of Latin; and that 
from the Thames to the ſea, the Eccleſiaſticks 


were ſtill more ignorant. Aſſerus de rebus ge- 


ſtis Alfredi, ap. Camdeni. Anglica, &c. p. 25. 
The ignorance of the clergy is quaintly de- 
ſcribed by an author of the dark ages. Potius 
dedidi gulæ quam Gloſſæ; potius colligunt 


libras quam legent libros; libentius intuentur 


Martham quam Marcum ; malunt legere in 
Salmone quam in Solomone, Alanus de art. 
Predicat. ap. Lebeuf. Diſſert. tom. ii. p. 21. 
To the obvious cauſes of ſuch univerſal igno- 
rance, ariſing from the ſtate of government and 
manners, from the ſeventh to the eleventh cen- 
tury, we may add the (ſcarcity of books _ 
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that period, and the difficulty of rendering them 
more common. The Romans wrote their books 
either on parchment or on paper made of the 
Egyptian papyrus. The latter being the cheapeſt, 
was of courſe the moſt commonly uſed. But 
after the Saracens conquered Egypt in the 
ſeventh century, the communication between 
that country and the people ſettled in Italy or in 
other parts of Europe, was almoſt entirely broken 
off, and the papyrus was no longer in by among 
them. They were obliged, on that account, to 
write all their books upon parchment ; and as 
the price of that was high, books became ex- 
tremely rare and of great value. We may 
judge of the ſcarcity of the materials for writing 
them from one circumſtance. There ſtill remain 
ſeveral manuſcripts of the eighth, ninth, and 
following centuries, wrote on parchment, from 
which ſome former writing had been eraſed, in 
order to ſubſtitute a new compoſition in its place. 
In this manner, it is probable, that ſeveral works 
of the ancients periſhed. A book of Livy or of 
Tacitus might be eraſed, to make room for the 
legendary tale of a faint, or the ſuperſtitious 
prayers of a miſſal. Murat. Antiq. Ital. v. iii. p. 
833. P. de Montfaucon affirms, that the greater 
part of the manuſcripts on parchment which he 
has ſeen, thoſe of an ancient date excepted, are 
written on parchment from which ſome former 
treatiſe had been eraſed. Mem. de l'Acad. des 
inſcript. tom. ix. p. 325. As the want of mate- 
rials for writing, is one reaſon why ſo many of 
the works of the ancients have periſhed, it ac- 
counts likewiſe for the ſmall number of manu- 
ſcripts of any kind, previous to the eleventh 
century, when they began to multiply from a 
cauſe which ſhall be mentioned. Hiſt. Liter. 
de France, tom. vi. p. 6. Many circumſtances 
prove the ſcarcity of books during theſe ages. 

Private 
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Private perſons ſeldom poſſeſſed any books what- 


ever. Even monaſteries of conſiderable note had 
only one miſſal. Murat. Antiq. v. ix. p. 789. 
Lupus, abbot of Ferrieres, in a letter to the Pope, 
A. D. 855, beſeeches him to lend him a copy 
of Cicero de Oratore & Quintilian's Inſtitutions; 
&« for,” ſays he, „although we have parts of 
thoſe books, there is no complete copy of them 
in all France. Murat. Ant. v. iii. p. 835. The 
price of books became ſo high, that perſons of a 
moderate fortune could not afford to purchaſe 
them. The counteſs of Anjou paid for a copy 
of the Homilies of Haimon, biſhop of Halber- 
ſtadt, two hundred _— five quarters of wheat, 
and the ſame quantity of rye and millet. Hiſtoire 
Literaire de France par des Religieux Benedictins, 
tom. vii. p. 3. Even ſo late as the year 1471, 
when Louis XI borrowed the works of Raſis, 
the Arabian phyſician, from the faculty of me- 
dicine in Paris, he not only depoſited in pledge 
a conſiderable quantity of plate, but was obliged 
to procure a nobleman to join with him as ſurety 
in a deed, binding himſelf under a great for- 
feiture to reſtore it. Gabr. Naude Addit. à l' 
hiſtoire de Louys XI. par Comines. edit. de 


Freſnoy, tom. 1v. p. 281. Many curious cir-, 


cumſtances with reſpect to the extravagant price 
of books in the middle ages, are collected by 
that induſtrious compiler, to whom ] refer ſuc 
of my readers as deem this ſmall branch of lite- 
rary hiſtory an object of curioſity. When any 
perſon made a preſent of a book to a church or 
a monaſtery, in which were the only libraries 
during theſe ages, it was deemed a donative of 
ſuch value, that he offered it on the altar pro 
remedio anime ſuæ, in order to obtain the for- 
giveneſs of his fins. Murat. vol. in. p. 836. Hiſt. 
Liter. de France, tom. vi. p. 6. Nouv. Trait. du 
Diplomat. par deux Benedictins, 4to. tom. i. p. 
481. 
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481. In the eleventh century, the art of making 
paper in the manner now become univerſal, was 
invented ; by means of that not only the. number 
of manuſcripts increaſed, but the ſtudy of the 
ſciences was wonderfully facilitated. Murat. ib. 
p. 871. The invention of the art of making 
paper, and the invention of the art of printing, 
are two conſiderable events in literary hiſtory. 
It is remarkable that the former preceded the 
firſt dawning of letters and improvement in 
knowledge towards the cloſe of the eleventh 


century ; the latter uſhered in the light which 


ſpread over Europe at the æra of the Refor- 
mation, 


NOTE XI. Secr.l. p. 19. [LI. 


ALL the religous maxims and practices of the 


dark ages are a proof of this. I ſhall produce 
one remarkable teſtimony in confirmation of it, 
from an author canonized by the church of 
Rome, St. Eloy or Egidius, biſhop of Noyon, 
in the ſeventh century. He is a good Chriſtian 
who comes frequently to church; who preſents 
the oblation which is offered to God upon the 
altar z who doth not taſte of the fruits of his own 
induſtry until he has conſecrated a part of them 


to God ; who, when the holy feſtivals approach, 


lives chaſtely even with his own wife during ſe- 


veral days, that with a ſafe conſcience he may 


draw near to the altar of God ; and who, in the 
laſt place, can repeat the Creed and the Lord's 
Prayer. Redeem then your ſouls from deſtruction 


while you have the means in your power ; offer. 


preſents and tythes to churchmen; come more 


frequently to church; humbly implore the pa- 


tronage of the ſaints; for if you obſerve theſe 


things, you may come with ſecurity in the day 


of retribution to the tribunal of the eternal judge, 
Vol. I. * and 
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and ſay, © Give to us, O Lord, for we have 


given unto thee.” Dacherii . Vet. 
Script. v. ii. p. 94. The learned and judicious 
tranſlator of Dr. Moſheim's Eccleſiaſtical Hiſ- 
tory, from one of whoſe additional notes I have 
borrowed this paſſage, ſubjoins a very proper 


reflection; We ſee here a large and ample 


deſcription of a good Chriſtian, in which there is 


not- the leaſt mention of the love of God, reſig- 
nation to his will, obedience to his laws, or of 
juſtice, benevolence, and charity towards men.” 


Moſh. Eccleſ. Hiſt. v. i. p. 324. 
NOTE XII. Secr. I. p. 20. IM. 


Ir is no inconſiderable misfortune to the church 
of Rome, whoſe doctrine of infallibility renders 
all ſuch inſtitutions and ceremonies as have been 
once univerſally received, immutable and ever- 
laſting, that ſhe muſt continue to obſerve, in en- 
lightened times, thoſe rites which were introduced 
during the ages of darkneſs and credulity. What 
delighted and edified the latter, muſt diſguſt and 
ſhock the former. Many of theſe rites appear 
manifeſtly to have been introduced by a ſuper- 
ſtition of the loweſt and moſt illiberal ſpecies, 
Many of them were berrowed, with little vari- 
ation, from the religious ceremonies eſtabliſhed 
among the ancient Heathens. Some were ſo 
ridiculous, that if every age did not furniſh in- 
ſtances of the faſcinating influence of ſuperſti- 
tion, as well as of the whimſical forms which it 
aſſumes, it muſt appear incredible that they 
ſhould ever be received or tolerated. In ſeveral 
churches of France, they celebrated a feſtival 
in commemoration of the Virgin Mary's flight 
into Egypt. It was called the feaſt of the Als. 
A young girl richly dreſſed, with a child in her 
arms, was ſet upon an aſs ſuperbly — 
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The aſs was led to the altar in ſolemn proceſ- 
fon. High Maſs was faid with great pomp. 
The aſs was taught to kneel at proper places; 
a hymn no leſs childiſh than impious was ſung 
in his praiſe : And when the ceremony was ended, 
the prieſt, inſtead of the uſual words with which 
he diſmiſſed the people, brayed three times like 
an aſs; and the people, inſtead of their uſual 
reſponſe, We bleſs the Lord, brayed three times 
in the ſame manner. Du Cange, voc. Feſtum. 
v. iii. p. 424. This ridiculous ceremony was 
not, like the feſtival of fools, and ſome other 
pageants of thoſe ages, a mere farcical enter- 
tainment exhibited in a church, and mingled, as 
was then the cuſtom, with an imitation of ſome 
religious rites; it was an act of devotion, per- 
formed by the miniſters of religion, and by the 
authority of the church. However, as this prac- 
tice did not prevail univerſally in the Catho- 
lick church, its abſurdity contributed at laſt to 
aboliſh it. | 


NOTE XIII. Scr. I. p. 25. [N]. 


As there is no event in the hiſtory of man- 
kind more ſingular than that of the cruſades, 
every circumſtance that tends to explain, or to 
give any rational account of this extraordinary 
frenzy of the human mind, is intereſting. I have 
aſſerted in the text, that the minds of men were 
prepared gradually for the amazing effort which 
they made in conſequence of the exhortations of 
Peter the hermit, by ſeveral occurrences pre- 
vious to his time. A more particular detail of 
this curious and obſcure part of hiſtory, may 
perhaps appear to ſome of my readers to be of 
importance. Thar the end of the world was ex- 
pected about the cloſe of the tenth and beginning 
of the eleventh century; and that this occaſion- 
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ed a general alarm, is evident from the authors 
to whom I refer in the text. This belief was (6 
univerſal and ſo ſtrong, that it mingled itſelf 
with their civil tranſactions. Many charters, in 
the latter part of the tenth century, begin in this 
manner: Apropinquante mundi termino,“ &c. 
As the end of the world is now at hand, and by 
various calamities and judgments the ſigns of 
its approach are now manifeſt, Hiſt. de Lan- 
gued. par D. D. de. Vic Vaiſette, tom. 11. Preuves, 
p. 86, 89, go, 117, 158, &c. One effect of 
this opinion was, that a great number of pilgrims 
reſorted to Jeruſalem, with a reſolution to die 
there, or to wait the coming of the Lord; Kings, 
Earls, Marquiſſes, Biſhops, and even a 2 
number of women, beſides perſons of inferior 
rank, flocked to the Holy Land. Glaber. Ro- 
dulph. Hiſt. chez Bouquet Recueil, tom. x. p. 
50, 52. Another hiſtorian mentions a vaſt ca- 
valcade of pilgrims who accompanied the count 
of Angouleme to Jeruſalem in the year 1026, 
Chronic. Ademari, ibid. p. 162. Theſe pilgrims 
filled Europe with lamentable accounts of the 
ſtate of Chriſtians in the Holy Land. Willerm, 
Tyr. Hiſt. ap. Geft. Dei per Franc. vol. ii. p. 
626. Guibert. Abbat. Hiſt. ibid. vol. 1. p. 476. 
Beſides this, it was uſual or many of the Chriſ- 
tian inhabitants of Jeruſalem, as well as of other 
cities in the Eaſt, to travel as mendicants through 
Europe ; and by deſcribing the wretched condi- 
tion of the profeſſors of the Chriſtian faith un- 
der the dominion of Infidels, to extort charity, 
and to excite zealous perſons to make ſome 
attempt in order to deliver them from oppreſſion. 
Baldrici Archiepiſcopi Hiſtor. ap. Geſta Dei, 
&c. vol. i. p. 86. In the year 986, Gerbert, 
archbiſhop of Ravenna, afterwards Pope Silveſ- 
ter II. addreſſed a letter to all Chriſtians in the 
name of the church of Jeruſalem. It is * 
an 


FFF 


PROOFS AND ILLUSTRATIONS. 


and pathetic, and contains a formal exhortation 
to take arms againſt the Pagan oppreſſors, in or- 
der to reſoue the holy city from their yoke. Ger- 
berti Epiſtolæ ap. Bouquet, Recuei], tom. x. p. 
426, In conſequence of this ſpirited call, ſome 
ſubjects of the republick of Piſa equipped a fleet, 
and invaded the territories of the Mahometans in 
Syria, Murat. Script. Rer. Italic. vol. iii. p. 
400. The alarm was taken in the Eaſt, and an 
opinion prevailed, A. D. 1010, that all the forces 
of Chriſtendom were to unite, in order to drive 
the Mahometans out of Paleſtine. Chron. Ade- 
mari ap. Bouquet, tom. x. p. 152. It is evident 
from all theſe particulars, that the ideas which 
led the Cruſaders to undertake their wild enter- 


prize were gradually formed; fo that the univer- 


ſal concourſe to the ſtandard of the croſs when 
erected by Urban II. will appear leſs ſurpriſing. 


Ir the various circumſtances which I have 
enumerated in this note, as well as in the hiſtory, 
are ſufficient to account for the ardour with 
which ſuch vaſt numbers engaged in ſuch a dan- 
gerous undertaking, the extenſive privileges and 
immunities granted to the perſons who aſſumed 
the croſs, ſerve to account for the long continu- 
ance of this ſpirit in Europe. 1. They were ex- 
empted from proſecutions on account of debt 
during the time of their being engaged in this 
holy ſervice. Du Cange, voc. Crucis privilegium, 
v. ii. p. 1194. — 2. They were exempted from 
paying intereſt for the money which they had 
borrowed. Ibid. — 3. They were exempted 
either entirely, or at leaſt during a certain time, 
from the payment of taxes. Ibid. Ordonances 
des Rois de France, tom. i. p. 33. — 4. They 
might alienate their lands without the conſent of 
the ſuperior lord of whom they held. Ib. — 5. 
Their perſons and effects. were taken under the 
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protection of St. Peter, and the anathemas of 
the church were denounced againſt all who 
ſhould moleſt them, or carry on any quarrel or 
hoſtility againſt them, during their abſence, on 
account of the holy war. Du Cange, Ib. Gui- 
bertus Abbas ap. Bongarſ. i. p. 480, 482. — 
6. They enjoyed all the privileges of Eccleſiaſ- 
ticks, and were not bound to plead in any civil 
court, but were declared ſubject to the ſpiritual 
juriſdiction alone. Du. Cange, Ib. Ordon: des 
Rois, tom. i. p. 34, 194. — 7. They obtained 
a plenary remiſſion of all their fins, and the gates 
of heaven were ſet open to them, without requir- 
ing any proof of their penitence, but their en- 
gaging in this expedition, and thus gratifying 


their favourite paſſion, the love of war. Guibert. 


Abbas, p. 480. When we behold the civil and 
eccleſiaſtical powers vying with each other, and 


ſtraining their invention in order to deviſe expe- 


dients for encouraging and adding ſtrength to 
the ſpirit of ſuperſtition, can we be ſurpriſed 
that it ſhould become ſo general as to render it 
infamous, and a mark of cowardice to decline 
engaging in the holy war? Willierm Tyrienſis 
ap. Bongarſ. vol. ii. p. 641. The hiſtories of 
the Cruſades written by modern authors, who 
are apt to ſubſtitute the ideas and maxims of 
their own age in the place of thoſe which influ- 
enced the perſons whoſe actions they attempt to 
relate, convey a very imperfect notion of the 
ſpirit at that time predominant in Europe. The 
original hiſtorians, who were animated them- 
ſelves with the ſame paſſions which poſſeſſed 
their contemporaries, exhibit to us a more ſtrik- 
ing picture of the times and manners which _ 
deſcribe. The enthuſiaſtic rapture with whic 
they account for the effects of the Pope's diſ- 
courſe in the council of Clermont ; the exulta- 
tion with which they mention the numbers who 

devoted 
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devoted themſelves to this haly warfare ; the' 
confidence with which they rely on the divine: 
protection; the extaſy of joy with which they 


deſcribe their taking poſſeſſion of the holy city, 
will enable us to conceive in ſome degree the 
extravagance of that zeal which agitated the 
minds of men with ſuch violence, and will ſug- 
geſt as many ſingular reflections to a philoſopher, 
as any occurrence in the hiſtory of mankind. 
It is unneceſſary to ſelect the particular paſſages 


in the ſeveral hiſtorians which confirm this ob- 


ſervation, But leſt theſe authors may be ſuſ- 
pected of adorning their narrative with any ex- 
aggerated deſcription, I ſhall appeal to one of 
the leaders who conducted the enterprize. There 
is extant a letter from Stephen, the earl of Char- 
tres and Blois, to Adela his wife, in which he 
gives her an account of the progreſs of the Cru- 
ſaders. He deſcribes the Cruſaders as the cho- 
ſen army of Chriſt, as the ſervants and ſoldiers 
of God, as men who marched under the imme- 
diate protection of the Almighty, being conduct- 
ed by his hand to victory and conqueſt. He 
ſpeaks of the Turks as accurſed, ſacrilegious, 
and devoted by heaven to deſtruction; and when 
he mentions the ſoldiers in the Chriſtian army 
who had died, or were killed, he is confident 
that their ſouls were admitted directly into the 
Joys of Paradiſe. Dacherii Specilegium, vol. iv. 
P. 257. | 


Tux expence of conducting numerous bodies 
of men from Europe to Aſia, muſt have been 
exceſſive, and the difficulty of raiſing the neceſ- 
ſary ſums muſt have been proportionally great, 
during ages when the publick revenues in every 
nation of Europe were extremely ſmall. Some 
account is preſerved of the expedients employed 
by Humbert II. Dauphin of Vienne, in order to 
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levy the money requiſite towards equipping him 
for the Cruſade, A. D. 1 246. Theſe I ſhall menti- 
on, as they tend to ſhew the conſiderable influence 
which the Cruſades had, both on the ſtate of pro- 
perty and of civil government. 1. He expoſed 
to ſale part of his domains; and as the price 
was deſtined for ſuch a ſacred ſervice, he ob- 
tained the conſent of the French King, of whom 
theſe lands were held, ratifying the alienation. 
Hiſt. de Dauphine, tom. i. p. 332, 335.—2. 
He iſſued a proclamation, in which he promiſed 
to grant new privileges to the nobles, as well as 
new immunities to the cities and towns, 1n his 
territories, in conſideration of certain ſums which 
they were inſtantly to pay on that account. Ibid. 
tom. ii. p. 512, Many of the charters of com- 
munity, which I ſhall mention in another note, 
were obtained in this manner.,— 3. He exacted 
a contribution towards defraying the charges of 
the expedition from all his ſubjects, whether ec- 
cleſiaſticks or laymen, who did not accompany 
him in perſon to the Eaſt. Ibid. tom. i. p. 335. 
—— 4. He appropriated a conſiderable part of 
his uſual revenues for the ſupport of the troops 
to be employed in this ſervice. Ibid. tom. ii. p. 
518.——5. He exacted conſiderable ſums not 
only of the Jews ſettled in his dominions, but 
alſo of the Lombards and other bankers who 
had fixed their reſidence there. Ibid. tom. i. p. 
338. rom. ii. 328. Notwithſtanding the variety 
of theſe reſources, the Dauphin was involved in 
ſuch expence by this expedition, that on his re- 
turn he was obliged to make new demands on 
his ſubjects, and to pillage the Jews by freſh ex- 
actions. Ibid. tom. i. p. 344, 247. When the 
count de Foix engaged in the firſt Cruſade, he 
raiſed the money neceſſary for defraying the ex- 
pences of that expedition, by alienating part of 
his territories. Hiſt. de Langued, par D. D. de 
Vic & Vaiſette, tom. ii. p. 287. In like man- 
ner 
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ner Baldwin, count of Hainault, mortgaged or 
ſold part of his dominions to the bithop of 
Liege, A. D. 1096. Du Mont Corps Diploma- 
tique, tom. i. p. 39. At a later period, Baldwin, 
count of Namur, ſold part of his eſtate to a mo- 
naſtery, when he intended to aſſume the croſs, 
A. D. 1239. Miræi Oper. i. 313. 


NOTE XIV. Secr. I. p. 29. [O]. 


Tur uſual method of forming an opinion 
concerning the comparative ſtate of manners in 
two different nations, is by attengling to the 
facts which hiſtorians relate concerning each of 
them. Various paſſages might be (elected from 
the Byzantin hiſtorians, deſcribing the ſplendor 
and magnificence of the Greek Empire. P. de 
Montfaucon has produced from the writings 
of St. Chryſoſtom a very full account of the 
elegance and luxury of the Greeks in his age. 
That father in his ſermons enters into ſuch de- 
tails concerning the manners and cuſtoms in his 
contemporaries, as appear ſtrange in diſcourſes 
from the pulpit. P. de Montfaucon has collect- 
ed theſe deſcriptions, and ranged them under 
different heads. The court of the more early 
Greek Emperors ſeems to have reſembled thoſe 
of Eaſtern monarchs, both in magnificence and 
in corruption of manners. The Emperors in 
the eleventh century, though inferior in power, 
did not yield to them in oſtentation and ſplen- 
dor. Memoires de VAcad. des Inſcript. tom. 
XX. p 197. But we may decide concerning 
the comparative ſtate of manners in the Eaſtern 
Empire, and among the nations in the weſt of 
Europe, by another method, which, if not more 
certain, is at leaſt more ſtriking. As Conſtan- 
tinople was the place of rendezvous for all the 
armies of the cruſaders, this brought together 
the people of the eaſt and weſt as to one great 
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interview. There are extant ſeveral contempo- 
rary authors, both among the Greeks and Latins, 
who were witneſſes of this ſingular congreſs of 
people, formerly ſtrangers, in a great meaſure, 
to each other, They deſcribe, with ſimplicity 
and candour, the impreſſion which that new 
ſpectacle made upon their own minds. This 
may be conſidered as the moſt lively and juſt 
picture of the real character and manners of 
each people. When the Greeks ſpeak of the 
Franks, they deſcribe them as barbarians, fierce, 
illiterate, impetuous, and ſavage. They aſſume a 
tone of ſuperiority, as a more poliſhed people, ac- 
quainted with the arts both of government and 
of elegance, of which the other were ignorant. 
It is thus Anna Comnena deſcribes the man- 
ners of the Latins, Alexias, p. 224. 231. 237. 
ap. Byz. Script. vol. xi. She always treats them 
with contempt as a rude people, the very men- 
tion of whoſe names was ſufficient to contami- 
nate the beauty and elegance of hiſtory, p. 229. 
Nicetas Choniatas inveighs againſt them with 


ſtill more violence, and gives an account of 


their ferocity and devaſtations, in terms not un- 
like thoſe which preceding hiſtorians had em- 
ployed in deſcribing the incurſions of the Goths 


and Vandals. Nicet. Chon. ap. Byz. Script. vol. 


It. p. 302, &c. But, on the other hand, the 
Latin hiſtorians were ſtruck with aſtoniſhment 
at the magnificence, wealth, and elegance which 
they diſcovered in the Eaſtern Empire. O 
what a vaſt city is Conſtantinople (exclaims Ful- 
cherius Carnotenſis, when he firſt beheld it) and 
how beautiful! How many monaſteries are there 
in it, and how many palaces built with wonder- 
ful art! How many manufactures are there in 
the city amazing to behold! It would be aſto- 
niſhing to relate how it abounds with all good 
things, with gold, ſilver, and ſtuffs of various 

| kinds; 
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kinds; for every hour ſhips arrive in its port 
laden with all things neceſſary for the uſe of 
man.” Fulcher. ap. Bongars. vol. i. p. 386. 
Willermus Archbiſhop of Tyre, the moſt intel- 
ligent hiſtorian of the eruſades, takes frequent 
occaſion to deſcribe the elegance and ſplendor 
of the court of Conſtantinople, and adds, that 
what they obſerved there exceeded any idea which 
they could have formed of it, noſtrarum enim 
rerum modum & dignitatem excedunt, Willerm. 
Tyr. ap. Bong. vol. ii. p. 657. 664. Benjamin 
the Jew, of Tudela in Navarre, who began his 
travels A. D. 1173, appears to have been e- 
qually aſtoniſhed at the magnificence of the 
city, and gives a deſcription of its ſplendour, in 
terms of high admiration. Benj. Tudel. chez 
les Voyages faits en 12, 13, &c. ſiecles par Ber- 
geron, p. 10, &c. Guntherus, a French monk, 
who wrote a hiſtory of the conqueſt of Con- 
ſtantinople by the cruſaders in the thirteenth 
century, ſpeaks of the magnificence of that 
city in the ſame tone of admiration ; © Struc- 
turam autem Edificiorum in corpore civitatis, 
in eccleſiis videlicet, & turribus, & in domibus 
magnatorum, vix ullus vel deſcribere poteſt, vel 
credere deſcribenti, niſi qui ea oculata fide cog- 
noverit.” Hiſt. Conſtantinop. ap. Caniſii Lectiones 
Antiquas, fol. Antw. 1725, vol. iv. p. 14. Geof- 
frey de Villehardouin, a nobleman of high rank, 
and accuſtomed to all the magnificence then 
known in the weſt, deſcribes, in fimilar terms, 
the aſtoniſhment and admiration of ſuch of his 
fellow-ſoldiers who beheld Conſtantinople for the 
firſt time: They could not have believed, 
ſays he, that there was a city ſo beautiful and 
rich in the whole world, When they viewed its 
high walls, its lofty towers, its rich palaces, its 
ſuperb churches, all appeared fo great, that they 
could have formed no conception of this ſove- 


reign 


251 


252 


PROOFS AND ILLUSTRATIONS, 


reign city, unleſs they had ſeen it with their 
own eyes.” Hiſtoire de la Conquete de Conſtant, 
p. 49. From theſe undiſguiſed repreſentations 
of their own feelings, it is evident, that to the 
Greeks, the Latins appeared to be a race of 
rude, unpoliſhed barbarians; whereas the latter, 
how much ſoever they might contemn the un- 
warlike character of the former, could not help 
regarding them as far ſuperior ro themſelves in 
elegance and arts. That the ſtate of govern- 
ment and manners was much more improved in 
Italy than in the other countries of Europe, is 
evident not only from the facts recorded in hiſ- 
tory, but it appears that the more intelligent 
leaders of the cruſaders were ſtruck with the 
difference. Jacobus de Vitriaco, a French hiſ- 
torian of the holy war, makes an elaborate pa- 
negyric on the characters and manners of the 
Italians, He views them as a more poliſhed 
people, and particularly celebrates them for 
their love of liberty, and civil wiſdom ; © in 
conſiliis circumſpecti, in re ſua publica procu- 


randa diligentes & ſtudioſi; ſibi in poſterum 


providentes ; aliis ſubjici renuentes ; ante omnia 
libertatem ſibi defendentes; ſub uno quem eli- 


gunt capitaneo, communitati ſue jura & in- 


ſtituta dictantes, & ſimiliter obſervantes.” Hiſ- 
tor. Hieroſol. ap. Geſta Dei per Francos, vol. 
il. p. 1085, | 


NOTE XV. Ser. L p. 33- . 


Tux different ſteps taken by the cities of Italy, 
in order to extend their power and dominion, are 
remarkable. As ſoon as their liberties were eſta- 
bliſhed, and that they began to feel their own 
importance, they endeavoured to render them- 
ſelves maſters of the territory round their walls, 
Under the Romans, when cities enjoyed muni- 
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cipal privileges and juriſdiction, the circum- 
jacent lands belonged to each town, and were 
the property of the community. But as it was 
not the genius of the feudal policy to encourage 
cities, or to ſhew any regard for their poſſeſſions 
and immunities, theſe lands had been ſeized, 
and ſhared among the conquerors. The barons 
to whom they were granted, erected their caſtles 
almoſt at the gates of the city, and increaſed 
their juriſdiction there. Under pretence of re- 
covering their ancient property, many of the 
cities in Italy attacked theſe troubleſome neigh- 
bours, and diſpoſſeſſing them, annexed their 
territories to the communities, and made thereby 
a conſiderable addition to their power. Several 
inſtances of this occur in the eleventh, and be- 
ginning of the twelfth centuries. Murat. antiq. 
Ital. vol. iv. p. 159, &c, Their ambition in- 
creaſing together with their power, the cities 
afterwards attacked ſeveral barons ſituated at a 
greater diſtance from them, and obliged theſe 
to engage that they ſnould become members of 
their community; that they ſhould take the 
oath of fidelity to their magiſtrates; that they 
ſhould ſubje& their lands to all burdens and 
taxes impoſed by common conſent; that they 
ſhould defend the community againſt all its 
enemies ; and that they ſhould reſide within the 
city during a certain ſpecified time in each 
year. Murat. ibid. 163. This ſubjection of 
nobility to the municipal government eſtabliſhed 
in cities, became almoſt univerſal, and was often 
extremely grievous to perſons accuſtomed to 
conſider themſelves as independent. Otto Fri- 
ſingenſis thus deſcribes the ſtate of Italy under 
Frederick IJ. The cities ſo much affect li- 
berty, and are ſo ſolicitous to avoid the inſolence 
of power, that almoſt all of them have thrown 
off every other authority, and are governed 
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by their own magiſtrates. Inſomuch that all 
that country is now filled with free cities, each 
of which have compelled their biſhops to reſide 
within their walls; and there is ſcarcely any no- 
bleman, how great ſoever his power may be, who 
is not ſubje& to the laws and government of 
ſome city. De Geſtis Frider. I. Imp. lib. ii. c. 13. 
p. 453. In another place he obſerves of the Mar- 
quis of Montſerrat, that he was almoſt the only 
Italian baron, who had preſerved his indepen- 
dence, and had not become ſubject to the laws 
of any city. See alſo Muratori Antichita 
Eſtenſi, vol. i. p. 411, 412. That ſtate into 
which ſome of the nobles were compelled to 
enter, others embraced from choice. They ob- 
ſerved the high degree of ſecurity as well as of 
credit and eſtimation which the growing wealth 
and dominion of the great communities pro- 
cured to all the members of them. They were 
deſirous to partake of theſe, and to put them- 
ſelves under ſuch powerful protection. With 
this view they voluntarily became citizens of 
the town to which their land was moſt conti- 
guous, and abandoning their ancient caſtles, 


took up their reſidence in the cities at leaſt du- 
ring part of the year. Several deeds are ſtill ex- 


tant, by which ſome of the moſt illuſtrious fa- 
milies in Italy are aſſociated as citizens of dif- 
ferent cities. Murat. ib. p. 165, &c. A char- 
ter by which Atto de Macerata is admitted as a 
citizen of Oſimo, A. D. 1198. in the Marcha 
di Ancona, is ſtill extant. In this he ſtipulates, 
that he will acknowledge himſelf to be a bur- 
geſs of that community; that he will, to the 
utmoſt of his power, promote its honour and 
welfare; that he will obey its magiſtrates; that 
he will enter into no league with its enemies; 
that he will reſide in the town during two 
months in every year, or for a longer time, if 

required 
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required by the magiſtrates. The community, 
on the other hand, take him, his family and 
friends, under their protection, and engage to 
defend him againſt every enemy. Fr. Ant. 
Zacharias Anecdota medi ævi. Aug. Taur. 
1755. fol. p. 66. This privilege was deemed fo 
important, that not only laymen, but eccleſi- 
aſticks of the higheſt rank, condeſcended to be 
adopted as members of the great communities, 
in hopes of enjoying the ſafety and dignity 
which that conferred. Murat. ib. 199. Before 
the inſtitution of communities perſons of noble 
birth had no other reſidence but their caſtles. 
They kept their petty courts there ; and the 
cities were deſerted, having hardly any inha- 
bitants but flaves or 8 of low condition. 
But in conſequence of the practice which I have 
mentioned, cities not only became more popu- 
lous, but were filled with inhabitants of better 
rank; and a cuſtom, which ſtill ſubſiſts in Italy, 
was then introduced, that all families of diſtine- 
tion reſide more conſtantly in the great towns, 
than is uſual in other parts of Europe. As cities 
acquired new conſideration and dignity by the 
acceſſion of ſuch citizens, they became more ſo- 
licitous to preſerve their liberty and indepen- 
dence, The Emperors, as ſovereigns, had an- 
ciently a palace in almoſt every great city of 
Italy; when they viſited that country they 
were accuſtomed to . reſide in theſe, and the 
troops which accompanied them were quartered 
in the houſes of the citizens. This the citizens 
deemed both ignominious and dangerous. They 
could not help conſidering it as receiving a 
maſter and an enemy within their walls. Th 
laboured therefore to get free of this ſubjection. 
Some cities prevailed on the Emperors to engage 
that they would never enter their gates, but take 
up their reſidence without the walls: 3 
en. 
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Hen. IV. Murat. ib. p. 24. Others obtained 
the Imperial licence to pull down the palace ſi- 
tuated within their liberties, on condition that 
they build another in the ſuburbs for the recep- 
tion of the Emperor. Chart. Hen. IV. Murat. 
ib. p. 25. Theſe various encroachments of the 
Italian cities alarmed the Emperors, and put 
them on ſchemes for re-eſtabliſhing the Imperial 
juriſdiction over them on its ancient footing, 
Frederick Barbaroſſa engaged in this enterprize 
with great ardour. The free cities of Italy joined 
together in a general league, and ſtood on their 
defence ; and after a long conteſt, carried on 
with alternate ſucceſs, a ſolemn treaty of peace 
was concluded at Conſtance, A. D. 1183, by 
which all the privileges and immunities, granted 
by former Emperors to the principal cities in 


Italy, were confirmed and ratified. Murat. diſ- 


ſert. XLVIII. This treaty of Conſtance was con- 
ſidered as ſuch an important article in the juriſ- 
prudence of the middle age, that it is uſually 
publiſhed together with the Libra Feudorum at 
the end of the Corpus Juris Civilis. The treaty 
ſecured privileges of great importance to the 
confederate cities ; and though it reſerved a con- 


{1derable degree of authority and juriſdiction to 


the Empire, yet the cities perſevered with ſuch 
vigour in their efforts in order to extend their 
immunities, and the conjunctures in which they 
made them were ſo favourable, that, before the 
concluſion of the thirteenth century, moſt of 
the great cities in Italy had ſhaken off all marks 
of ſubjection to the Empire, and were become 
independent ſovereign republicks. It is not re- 
quiſite that I ſhould trace the various ſteps by 
which they advanced to this high degree of 
power lo fatal to the Empire, and ſo beneficial 
to the cauſe of liberty in Italy. Muratori, with 
his uſual induſtry, has collected many original 


papers 
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papers which illuſtrate this curious and little 
known part of hiſtory. Murat. Antiq. Ital. 
Diſſert. L. See alſo Jo. Bapt. Villanovæ hiſt. 
Laudis Pompeii fave Lodi in Græv. Theſ. Anti- 
quit. Ital. vol. in. p. 888. 


NOTE XVI. Srcr. I. p. 34. [Qu. 


Long before the inſtitution of communities 
in France, charters of immunity or Franchiſe 
were granted to ſome towns and villages by the 
Lords on whom they depended. But theſe are 
very different from ſuch as became common in 
the twelfth and thirteenth centuries. They did 
not erect theſe towns into corporations; they 
did not eſtabliſh a municipal government ; they 
did not grant them the privilege of bearing arms. 
They contained nothing more than a manumiſ- 
ſion of the inhabitants * the yoke of ſervi- 
tude; an exemption from certain ſervices which 
were oppreſſive and ignominous; and the eſta- 
bliſhment of a fixed tax or rent which they were 
to pay to their Lord in place of impoſitions which 
he could formerly lay upon them at pleaſure. 
Two charters of this kind to two villages in the 
county of Rouſillon, one A. D. 974, the other 
A. D. 1025, are ſtill extant. Petr. de Marca 
Marca, five limes Hiſpanicus. app. p. 909. 1038. 
Such conceſſions, it is probable, were not un- 
known in other parts of Europe, and may be 
conſidered as a ſtep towards the more extenſive 
privileges conferred by Louis the Groſs on the 
towns within his domains, The communities in 
France never aſpired to the ſame independence 
with thoſe in Italy. They acquired new privi- 
leges and immunities ; but the right of ſovereign- 
ty remained entire to the King or baron within 
whoſe territories the reſpective cities were ſitu- 


ated, and from whom they received the charter 
Vor. I, S of 
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of their freedom. A great number of theſe char- 
ters, granted both by the Kings of France, and 
by their great vaſſals, are publiſhed by M. 
D'Achery in his' Specilegium, and many are 
found in the collection of the Ordonnances des 
Rois de France. Theſe convey a very ſtriking 
repreſentation of the wretched condition of cities 
previous to the inſtitution of communities, when 
they were ſubject to the judges appointed by the 
ſuperior Lords of whom they held, and had 
ſcarcely any other law but their will. Each con- 
ceſſion in theſe charters muſt be conſidered as a 
grant of ſome new privilege which the people 
did not formerly enjoy, and each regulation as 
a method of redreſſing ſome grievance under 
which they formerly laboured. The charters of 
communities contain likewiſe the firſt expedients 
employed for the introduction of equal laws 
and regular government. On both theſe ac- 
counts they merit particular attention; and there- 
fore, inſtead of referring my readers to the 
many bulky volumes in which they were ſcat- 
tered, I ſhall give them a view of ſome of the 
moſt important articles in theſe charters, ranged 
under two general heads. I. Such as ref] 

perſonal ſafety. II. Such as reſpect the ſecurity 


of property. 


I. Durins that ſtate of turbulence and diſ- 


order which the corruption of the feudal go- 
vernment introduced into Europe, perſonal ſafety 
was the chief object of every individual; and 
as the great military barons alone were able to 
give ſufficient protection to their vaſſals, this was 
one great ſource of their power and authority. 
But, by the inſtitution of communities, effectual 
proviſion was made for the ſafety of individuals 
independent of the nobles. For, 1. the funda- 
mental article in every charter was, that all the 

members 
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members of it bound themſelves by oath to aſſiſt, 
defend, and ſtand by each other againſt all ag- 
greſſors, and that they ſhould not ſuffer any 
perſon to injure, diſtreſs, or moleſt, any of their 
fellow-citizens. D'Acher. Spicel. x. 642. Xi. 


241, &c.— 2. Whoever reſided in any town + 


which was made free, was obliged, under a ſe- 
vere penalty, to accede to the community, and 
to take part in the mutual defence of its mem- 
bers. D'Acher. Spic. xi. 344.—3. The commu- 
nities had the privilege of carrying arms; of 
making war on their private enemies; and of 
executing by military force any ſentence which 
their magiſtrates pronounced. D' Ach. Spicel. 
x. 643, 644. xi. 343.—4. The practice of ma- 
king ſatisfaction by a pecuniary compenſation 
for murder, aſſault, or other acts of violence, 
moſt inconſiſtent with the order of ſociety, and 
the ſafety of individuals, was aboliſhed ; and 
ſuch as committed theſe crimes were puniſhed 
capitally, or with rigour adequate to their guilt. 
D'Ach. xi. 362. Miræi opera Diplomatica, i. 
292.— 2 No member of a community was bound 
to juſtify or defend himſelf by battle, or com- 
bat ; but if he was charged with any crime, he 
could be convicted only by the evidence of wit- 
neſſes, and the regular courſe of legal proceed- 
ings. Miræus, ibid. D'Ach. xi. 37, 349. Or- 
don. tom. iii. 265.—6. If any man ſuſpected 
himſelf to be in danger from the malice or en- 
mity of another, upon his making oath to that 
effect before a magiſtrate, the perſon ſuſpected 
was bound under a ſevere penalty to give ſecu- 
rity for his peaceable behaviour. D'Ach. xi. 
246. This is the ſame ſpecies of ſecurity which 
is ſtill known in Scotland under the name of 
Lawburrows. In France it was firſt introduced 
among the inhabitants of communities; and ha- 
ving been found to contribute conſiderably to- 
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wards perſonal ſafety, it was extended to all the 
other members of the ſociety. Eſtabliſſemens 
de St. Louis, liv. i. cap. 28. ap. Du Cange vie 
de St. Louis, p. 15. 


Il. Tur proviſions in the charters of commu- 

nities concerning the ſecurity of property, are 
not leſs conſiderable than thoſe reſpecting per- 
ſonal ſafety. By the ancient law of France, no 
perſon could be arreſted or confined in priſon on 
account of any private debt. Ordon. des Rois 
de France, tom. 1. p. 72. 80. If any perſon 
was arreſted upon any pretext, but his having 
been guilty of a capital crime, it was lawful to 
reſcue him out of the hands of the officers who 
had ſeized him. Ordon. ui. p. 19. Freedom 
from arreſt on account of debt, ſeems likewiſe 
to have been enjoyed in other countries. Gude- 
nus Sylloge Diplom. 473. In ſociety, while it 
remained in its rudeſt and moſt ſimple form, 
debt ſeems to have been conſidered as an obli- 
gation merely perſonal. Men had made ſome 
progreſs towards refinement, before creditors 
acquired a right of ſeizing the property of their 
debtors in order to recover payment. The ex- 
pedients for this purpoſe were all introduced ori- 
ginally in communities, and we can trace the 
gradual progreſs of them. 1. The ſimpleſt and 


moſt obvious ſpecies of ſecurity was, that the 


perſon who ſold any commodity ſhould receive 
a pledge from him who bought it, which he re- 
ſtored upon receiving payment. Of this cuſtom 
there are veſtiges in ſeveral charters of commu- 
nity. D' Ach. ix. 185. xi. 377. 


no pledge was given, and the debtor became 
refractory or inſolvent, the creditor was allowed 
to ſeize his effects with a ſtrong hand, and by 
his private authority ; the citizens of Paris are 
warranted by the royal mandate, „ut ubicum- 


que, 
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que, et quocumque modo poterunt, tantum ca- 
piant, unde pecuniam fibi debitam integrè & 


plenariè habeant, & inde ſibi invicem adjutores 


exiſtant.” Ordon. &c. tom. i. p. 6. This rude 
practice, ſuitable only to the violence of a ſtate 
of nature, was tolerated longer than one can 
conceive to be poſſible in any ſociety where 
laws and order were at all known. The ordo- 
rance authorizing it was iſſued A. D. 1134; 
and that which corrects the law, and prohibits 
creditors from ſeizing the effects of their debt- 
ors, unleſs by a warrant from a magiſtrate, and 
under his inſpection, was not publiſhed until the 
year 1351. Ordon, tom. ii. 438. It is proba- 
ble, however, that men were taught, by ob- 
ſerving the diſorders which the former mode of 
proceeding occaſioned, to correct it in practice 
long before a remedy was provided by a law to 
that effect. Every diſcerning reader will apply 
this obſervation to many other cuſtoms and 
practices which I have mentioned. New cuſtoms 
are not always to be aſcribed to the laws which 
authorize them. Theſe ſtatutes only give a legal 
ſanction to ſuch things as the experience of man- 
kind has previouſly found to be proper and be- 
neficial. 3. As ſoon as the interpoſition of 
the magiſtrate become requiſite, regular provi- 
ſion was made for attaching or diſtraining the 
moveable effects of a debtor; and if his move- 
ables were not ſufficient to diſcharge a debt, his 
immoveable property, or eſtate in land, was li- 
able to the ſame diſtreſs, and was ſold for the 
benefit of his creditor. D' Ach. ix. p. 184, 185. 
xi. p. 348. 380. As this regulation afforded the 
moſt compleat ſecurity to the creditor, it was 
confidered as fo ſevere, that humanity pointed 
out ſeveral limitations in the execution of it. 
Creditors were prohibited from ſeizing the wear- 
ing apparel of their debtors, their 2 
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door of their houſe, their inſtruments of huſ- 
bandry, &c. D'Ach. ix. 184. xi. 377. Upon 
the ſame principles, when the power of diſtrain- 
ing effects became more general, the horſe and 
arms of a gentleman could not be ſeized. D'Ach, 
ix. 185. As hunting was the favourite amuſe- 
ment of martial nobles, the Emperor Lodovicus 
Pius prohibited the ſeizing of a hawk on ac- 
count of any compoſition or debt. Capitul. lib, 
iv.$ 21. But if the debtor had no other move- 
ables, even theſe priviledged articles might be 
ſeized. —4. In order to render the ſecurity of 
property compleat within a community, every 
perſon who was admitted a member of it, was 
obliged to buy or build a houſe, or to pur- 
chaſe lands, within its precincts, or at leaſt to 
bring into the town a conſiderable portion of his 
moveables per gue juſticiari poſſit, fi quid forte in 
eum querelæ evenerit. D' Ach. xi. 326. Ordon, 
i. 367. Libertates S. Georgii de Eſperanchia. 
Hiſt. de Dauphine, tom. i. p. 26.— 5. That ſe- 
curity might be as perfect as poſſible, in ſome 


towns the members of the community ſeem to 


have been bound for each other. D'Ach. x. 
644.—6. All queſtions with reſpect to property 
were tried within the community, by magiſ- 
trates and judges which the citizens elected or 


appointed. Their deciſions were more equal and 


fixed than the ſentences which depended on the 


capricious and arbitrary will of a baron, who 


thought himſelf ſuperior to all laws. D'Ach. 
x. 644. 646. xi. 244. & paſſim. Ordon. iii. 204. 
7. No member of a community could be bur- 
dened by any arbitrary tax; for the ſuperior 
lord, who granted the charter of community, 
accepted of a fixed cenſus or duty in lieu of all 
demands. Ordon. t. iii. 204. Libertates de 
Calma. Hiſt. de Dauphine, tom. i. p. 19. Li- 
bert. St. Georgii de Eſperanchia, ibid. p. 26. 

Nor 
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Nor could the members of a community be diſ- 
treſſed by an unequal impoſition of the ſum to 
be levied on the community. Regulations are 
inſerted in the charters of ſome communities 
concerning the method of determining the quota 
of any tax to be levied on each inhabitant. 
D'Ach. xi. 350, 365. St. Louis publiſhed an 
ordonance concerning this matter, which ex- 
tended to all the communities. Ordon. t. 1. 186. 
Theſe regulations are extremely favourable to 
liberty, as they veſt the power of proportioning 
the taxes in a certain number of citizens choſen 
out of each pariſh, who were bound by ſo- 
lemn oath to decide according to juſtice, 
That the more perfe& ſecurity of property was 
one great obje& of thoſe who inſtituted com- 
munities, we learn, not only from the nature of 
the thing, but from the expreſs words of ſeveral 
charters, of which I ſhall only mention that 
granted by Alienor, Queen of England and 
Dutcheſs of Guienne, to the community of Poi- 
tiers, © ut ſua propria melius defendere poſſint, 
& magis integre cuſtodire.” Du Cange voc. 
Communtia, v. ii. p. 863.—Such are ſome of the 
capital regulations eſtabliſhed in communities du- 
ring the twelfth and thirteenth centuries. Theſe 
may be conſidered as the firſt rudiments of law 
and order, and contributed greatly to introduce 
regular government among all the members of 
ſociety. As ſoon as communities were inſtituted, 
high ſentiments of liberty began to appear. 
When Humbert, lord of Beaujeu, upon grant- 
ing a charter of community to the town of Belle- 
ville, exacted of the inhabitants an oath of fide- 
lity to himſelf and ſucceſſors, they ſtipulated, 
on their part, that he ſhould ſwear to maintain 
their franchiſes and liberties ; and for their greater 
ſcemity, they obliged him to bring twenty gen- 
tlemen to take the ſame oath, and to be bound 

together 
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together with him. D'Ach. ix. 183. In the 
ſame manner the lord of Moirens in Dauphine 
produced a certain number of perſons as his 
ſureties for the obſervation of the articles con- 
tained in the charter of community to that 
town. Theſe were bound to ſurrender them- 
ſelves priſoners to the inhabitants of Moirens, if 
their liege lord ſhould violate any of their fran- 
chiſes, and they promiſed to remain in cuſtody 
until he ſhould grant them redreſs. Hiſt. de 
Dauphine, tom. i. p. 17. If the mayor or chief 
magiſtrate of a town did any injury toa citizen, 
he was obliged to give ſecurity for his appear- 
ance in judgment in the ſame manner as a pri- 
vate perſon , and if caſt, was liable to the ſame 
penalty. D'Ach. ix. 183. Theſe are ideas of 
equality uncommon in the feudal times. Com- 
munities were ſo favourable to freedom, that 
they were diſtinguiſhed by the name of Liber- 
tates. Du Cange, v. ii. p. 863. They were at 
firſt extremely odious to the nobles, who fore- 
ſaw what a check they muſt prove to their power t 
and domination. Guibot Abbot of Nogent calls [ 
them execrable inventions, by which, contra | 
to law and juſtice, ſlaves withdrew themſelves 3 
from that obedience which they owed to their | 
maſters. Du Cange, ib. 862. The zeal with | 
which ſome of the nobles and powerful eccleſi- 

aſticks oppoſed the eſtabliſhment of communi- 

ties, and endeavoured to circumſcribe their pri- 

vileges, was extraordinary. A ſtriking inſtance 

of this occurs in the conteſts between the arch- 

biſhop of Reims, and the inhabitants of that 
community. It was the chief buſineſs of every 
archbiſhop, during a conſiderable time, to a- 

bridge the rights and juriſdiction of the commu- 

nity; and the great object of the citizens, eſpe- 

cially when the ſee was vacant, to maintain, to 

recover, and to extend their own juriſdiction. 

Hiſtoire 
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Hiſtoire civile & politique de la ville de Reims 
par M. Anquetil? tom. i. p. 287, &c. 


Tux obſervations which I have made concern- 
ing the ſtate of cities, and the condition of their 
inhabitants, are confirmed by innumerable paſ- 
ſages in the hiſtorians and laws of the middle 
ages. It is not improbable, however, that ſome 
cities of the firſt order were in a better ſtate, and 
enjoyed a ſuperior degree of liberty. Under the 
Roman government, the municipal government 
eſtabliſhed in cities was extremely favourable to 
liberty. The juriſdiction of the ſenate in each 
corporation, and the privileges of the citizens, 
were both extenſive. There is reaſon to believe, 
that ſome of the greater cities which eſcaped the 
deſtructive rage of the barbarous nations, ſtill 
retained their ancient form of government, at 
leaſt in a great meaſure. They were governed 
by a council of citizens, and by magiſtrates whom 
they themſelves elected. Very ſtrong preſump- 
tions in favour of this opinion, are produced by 
M. I Abbe De Bos. Hiſt. Crit. de la Mon. 
Franc. tom. 1. p. 18, &c. tom. 11. p. 524. edit. 
1742. It appears from ſome of the charters of 
community to cities, granted in the twelfth and 
thirteenth centuries, that theſe only confirm the 
privileges poſſeſſed by the inhabitants previous to 
the eſtabliſhment of the community. D'Acher. 
Spicileg. vol. xi. p. 345. Other cities claimed 
their privileges as having poſleſſed them without 
interruption from the times of the Romans. Hiſt. 
Crit. de la Mon. Franc. tom. ii. p. 333. But the 
number of cities which enjoyed ſuch immunities 
was ſo ſmall, as in no degree to diminiſh the 
force of my concluſions in the text. 
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NOTE XVI. Secr. I. p. 34. [R]. 


Havinc given a full account of the eſtabliſh- 
ment as well as effects of communities in Italy 
and France, it will be neceſſary to inquire with 
ſome attention into the progreſs of cities and of 
municipal government in Germany. The anci- 
ent Germans had no cities. Even in their ham- 
lets or villages they did not build their houſes 
contiguous to each other. Tac. de Mor. Germ. 
cap. 16. They conſidered it as a badge of ſer- 
vitude to be obliged to dwell in a city ſurround- 
ed with walls, When one of their tribes had 
ſhaken off the Roman yoke, their countrymen 
required of them, as an evidence of their having 
recovered liberty, to demoliſh the walls of a town 
which the Romans had built in their country. 
Even the fierceſt animals, ſaid they, loſe their 
ſpirit and courage when they are confined. Tac. 
Hiſtor. lib. iv. c. 64. The Romans built ſeve- 
ral cities of note on the banks of the Rhine, But 
in all the vaſt countries from that river to the 
coaſts of the Baltick, there was hardly one city 
previous to the ninth century of the Chriſtian 
ra. Conringius Exercitatio de Urbibus Ger- 
maniæ, Oper. vol. i. Q 25, 27, 31, &c. Hei- 
neccius differs from Conringius with reſpect to 
this. But even after allowing to his arguments 
and authorities their utmoſt force, they prove 
only that there were a few places in thoſe ex- 
tenſive regions on which ſome hiſtorians have 
beſtowed the name of towns. Elem. Jur. Ger- 
man. hb. i. F102. Under Charlemagne, and 
the Emperors of his family, as the political ſtate 
of Germany began to improve, ſeveral cities 
were founded, and men became accuſtomed to 
aſſociste and to live together in one place. 
Charlemagne founded two archbiſhopricks and 

nine 
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nine biſhopricks in the moſt conſiderable towns 
of Germany. Aub. Miræi Opera Diplomatica, 
vol. i. p. 16. His ſucceſſors increaſed the num- 
ber of theſe; and as biſhops fixed their reſidence 
in theſe cities, and performed religious functions 
there, that induced many people to ſettle in them. 
Conring. ibid. $ 48. But Henry, ſirnamed the 
Fowler, who began his reign A. D. 920, muſt 
be conſidered as the great founder of cities in 


Germany. The Empire was at that time infeſt- 


ed by the incurſions of the Hungarians and other 
barbarous people. In order to oppoſe them, 
Henry encouraged his ſubjects to ſettle in cities, 
which he ſurrounded with walls and towers. 
He enjoined or perſuaded a certain proportion of 
the nobility to fix their reſidence in the towns, 
and thus rendered the condition of citizens more 
honourable than it had been formerly. Witti- 
kindus Annal. lib. 1. ap. Conring. & 82. From 
this period the number of cities continued to in- 
creaſe, and they became more populous and 
more wealihy. But cities were ſtill deſtitute of 
municipal liberty or juriſdiction. Such of them 
as were ſituated in the Imperial demeſnes, were 
ſubject to the Emperors. Their Comes, Miſſi, 
and other judges, preſided in them, and diſpenſed 
juſtice. Towns ſituated on the eſtate of a baron, 
were part of his fief, and he or his officers exer- 
ciſed a ſimilar juriſdiction in them. Conring. 
ibid. $ 73, 74. Heinec. Elem. Jur. Germ. lib. 
i. $ 104, The Germans borrowed the inſtitution 
of communities from the Italians. Knipſchil- 
dius Tractatus Politico Hiſtor. Jurid. de Civita- 
tum Imperialum Juribus, vol. 1. lib. 1. cap. 5. 
No. 23. Frederick Barbaroſſa was the firſt Em- 
peror who, from the ſame political conſideration 
that influenced Lewis the Groſs, multiplied com- 
munities in order to abridge the power of the 


nobles. Pfeffel Abregè de I Hiſtoire & du Droit 
Publique 
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Publique d'Allemagne, 4to. p. 297. From the 
reign of Henry the Fowler, to the time when the 
German cities acquired full poſſeſſion of their im- 
munities, various circumſtances contributed to 
their increaſe. The eſtabliſhment of biſhopricks 
(already mentioned) and the building of cathe- 
drals, naturally induced many people to ſettle 
there. It became the cuſtom to hold councils 
and courts of judicature of every kind, eccleſi- 
aſtical as well as civil, in cities. In the eleventh 


century, many ſlaves were enfranchiſed, the 


greater part of which ſettled in cities. Several 
mines were diſcovered and wrought in different 
provinces, which drew together ſuch a concourſe 
of people, as gave riſe to ſeveral cities. Con- 
ring. $105. The cities began, in the thirteenth 
century to form leagues for their mutual defence, 
and for repreſſing the diſorders occaſioned by 
the private wars among the barons, as well as 
by their exactions. This rendered the condition 
of the inhabitants of cities more ſecure than that 
of any order of men, and allured many to be- 
come members of their communities. Conring. 
$ 94. There were inhabitants of three different 
ranks in the towns of Germany: The nobles, 
or familiæ, the citizens, or liberi, and the arti- 
ſans, who were ſlaves, or homines proprii. Knipſ- 
child. lib. ii. cap. 29. N?. 13. Henry V. who 
began his reign A. D. 1106, enfranchiſed the 
flaves who were artizans or inhabitants in ſeveral 
towns, and gave them the rank of citizens, or 
liberi. Pfeffel, p. 254. Knipſch. lib. ii. c. 29. 
Ne. 113, 119. Though the cities in Germany 


did not acquire liberty ſo early as thoſe in France, 


they extended their privileges much farther. All 
the Imperial and free cities, the number of which 
is conſiderable, acquired the full right of being 
immediate; by which term, in the German juriſ- 
prudence, we are to underſtand, that they are 

ſubject 
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ſubject to the Empire alone, and poſſeſs within 
their own precincts all the rights of compleat 
and independent ſovereignty. The various pri- 
vileges of the Imperial cities, the great guardi- 
ans of the Germanic liberties, are enumerated 
by Knipſchild, lib. 1 The moſt important ar- 
ticles are generally known, and it would be im- 
proper to enter into any diſquiſition concerning 
minute particulars, 


NOTE XVIII. Secr. I. p. 34. [S]. 


THe Spaniſh hiſtorians are almoſt entirely ſi- 
lent concerning the origin and progreſs of com- 
munities in that kingdom; fo that I cannot fix, 
with any degree of certainty, the time and man- 
ner of their firſt introduction there. It appears, 
however, from Mariana, vol. ii. p. 221, fol. 
Hage 1736, that in the year 1350, eighteen 
cities had obtained a ſeat in the Cortes of Caſtile. 
From the account which ſhall be given of their 
conſtitution and pretenſions, Sect. III. of this 
volume, it is evident that their privileges and 
form of government were the ſame with thoſe of 
the other feudal corporations; and this, as well 
as the perfect ſimilarity of political inſtitutions 
and tranſactions in all the feudal kingdoms, may 
lead us to conclude, that communities were in- 
troduced there in the ſame manner, and proba- 
bly about the ſame time, as in the other nations 
of Europe. In Aragon, as I ſhall have occaſion 
to obſerve in a ſubſequent note, cities ſeem early 
to have acquired extenſive immunities, together 
with a ſhare in the legiſlature. In the year 1118, 
the citizens of Saragoſla had not only attained 
political hberty, but they were declared to be 
of equal rank with the nobles of the ſecond claſs; 
and many other immunities, unknown to per- 
ſons in their rank of life in other parts of Eu- 
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rope, were conferred upon them. Zurita Ana- 
les de Aragon, tom. i. p. 44. In England, the 
eſtabliſhment of communities or corporations 
was poſterior to the Conqueſt, The practice 
was borrowed from France, and the privile 
granted by the crown were perfectly ſimilar to 
thoſe which I have enumerated But as this 
part of hiſtory is well known to moſt of my 
readers, I ſhall, without entering into any cri- 
tical or minute diſcuſſion, refer them to authors 
who have fully illuſtrated this intereſting point 
in the Engliſh hiſtory. Brady's Treatiſe of 
Boroughs. Madox Firma Burgi, chap. i. ſect, 
ix. Hume's Hiſtory of England, vol. i. ap- 
pend, i. and ii. It is not improbable that ſome 
of the towns in England were formed into cor- 
porations under the Saxon Kings, and that the 
charters granted by the Kings of the Norman 
race were not charters of enfranchiſement from 
a ſtate of ſlavery, but a confirmation of privi- 
leges which they already enjoyed. See Lord 
Lyttelton's Hiſtory of Henry II. vol. ii. p. 317. 
The Englith cities, however, were very incon- 
ſiderable in the twelfth century. A clear proof 
of this occurs in the hiſtory to which ] laſt re- 
ferred. Fitzſtephen, a contemporary author, 
gives a deſcription of the city of London in the 
reign of Henry II. and the terms in which he 
ſpeaks of its trade, its wealth, and the ſplen- 
dour of its inhabitants, would ſuggeſt no inad- 
equate ide of its ſtate at preſent, when it is the 
greateſt and moſt opulent city of Europe. But 
all ideas of grandeur and magnificence are 
merely comparative. It appears from Peter of 
Blois, Archdeacon of London, who flouriſhed in 
the fame reign, and who had good opportunit 
of being well informed, that this city, of whic 
Fitzſtephen gives ſuch a pompous account, con- 


tained no more than forty thouſand inhabitants. 
Ibid. 
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Ibid. 315, 316. The other cities were (mall in 
proportion, and in no condition to extort any 
extenſive privileges. Thar the conſtitution of 
the boroughs in Scotland, in many circumſtan- 
ces, reſembled that of the towns in France and 
England, is manifeſt from the Leges Burgorum 
annexed to the Regiam Majeſtatem, 


NOTE XIX. Secr.lI. p. 39. [T]. 


Soon after the introduction of the third eſtate 


into the national council, the ſpirit of liberty 
which that excited in France began to produce 
conſpicuous effects. In ſeveral provinces of 
France, the nobility and communities formed 
aſſociations, whereby they bound themſelves to 
defend their rights and privileges againſt the for- 
midable and arbitrary proceedings of the King. 
The Count de Boulainvilliers has preſerved a 
copy of one of theſe aſſociations, dated in the 
year 1314, twelve years after the admiſhon of 
the deputies from the towns into the States Ge- 
neral. Hiſtoire de l'ancien gouvernement de la 
France, tom. ii. p. 94. The vigour with which 
the people aſſerted and prepared to maintain 
their rights, obliged their ſovereign to reſpect 
them. Six years after this aſſociation, Philip the 
Long iſſued a writ of ſummons to the communi- 
ty of Narbonne, in the following terms: Phi- 
lip, by the Grace, &c. to our well-beloved, &c. 
As we deſire with all our heart, and above all 
other things, to govern our kingdom in peace 
and tranquillity, by the help of God; and to 
reform our ſaid kingdom in ſo far as it ſtands in 
need thereof, for the publick good, and for the 
benefit of our ſubjects, who in times paſt have 
been aggrieved and oppreſſed in diverſe manners 
by the malice of ſundry perſons, as we have 
learned by common report, as well as by the in- 
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formation of good men worthy of credit; and 
we having determined in our council which we 
have called to meet in our good city, &c. to 
give redreſs to the utmoſt of our power, by all 
ways and means poſlible, according to reaſon 
and juſtice, and willing that this ſhould be done 
with ſolemnity and deliberation by the advice of 
the prelates, barons, and good towns of our 
realm, and particularly of you, and that it ſhould 
be tranſacted agreeably to the will of God, and 
for the good of our people, therefore we com- 
mand,” &c. Mably, Obſervat. ii. App. p. 386. 
I ſhall allow theſe to be only the formal words of 
a public and legal ſtyle; but the ideas are ſingu- 
lar, and much more liberal and enlarged than one 
could expect in that age. A popular monarch of 
Great Britain could hardly addreſs himſelf to par- 
liament, in terms more favourable to publick 
liberty. There occurs in the hiſtory of France a 
{ſtriking inſtance of the progreſs which the prin- 
ciples of liberty had made in that kingdom, and 
of the influence which the deputies of towns had 
acquired in the States General. During the ca- 
lamities in which the war with England, and the 
captivity of King John, had involved France, the 
States General made a bold effort to extend their 
own privileges and juriſdiction. The regulations 
eſtabliſhed by the States held A. D. 1355, con- 


cerning the mode of levying taxes, the admini- 


ſtration of which they veſted not in the crown, 
but in commiſſioners appointed by the States, 
concerning the coining of money; concerning 
the redreſs of the grievance of purveyance; con- 
cerning the regular adminiſtration of juſtice are 
much more ſuitable to the genius of a republican 


government than that of a feudal monarchy. 


This curious ſtatute is publiſhed, Ordon. t. ili. 

p. 19. Such as have not an opportunity to con- 

ſult that large collection will find an ä 
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of it, in Hiſt. de France par Villaret, tom. ix. 
p. 130. or in Hiſtoire de Boulainv. tom. ii. 21 3. 
The French hiſtorians repreſent the biſhop of 
Laon, and Marcel Provoſt of the merchants of 
Paris, who had the chief direction of this aſſem- 
bly, as ſeditious tribunes, violent, intereſted, 
ambitious, and aiming at innovations ſubverſive 
of the conſtitution and government of their 
country. That may have been the caſe, but 
theſe men poſſeſſed the confidence of the people; 
and the meaſures which they propoſed as the 
moſt popular and acceptable, plainly prove that 
the ſpirit of liberty had ſpread wonderfully, and 
that the ideas which then prevailed in France 
concerning government were extremely liberal. 
The States General held at Paris A. D. 1255, 
conſiſted of about eight hundred members, and 
above one half of theſe were deputies from towns. 
M. Secouſſe Pref. a Ordon. tom. iii. p. 48. It 
appears that in all the different aſſemblies of the 
States, held during the reign of John, the re- 
preſentatives of towns had great influence, and 
in every reſpect the third State was conſidered 
as co-ordinate and equal to either of the other 
two. Ibid. paſſim. Theſe ſpirited efforts were 
made in France long before the Houſe of Com- 
mons in England acquired any conſiderable in- 
fluence in the legiſlature. As the feudal ſyſtem 
was Carried to its utmoſt height in France ſooner 


than in England, ſo it began to decline ſooner in 


the former than in the latter kingdom. In Eng- 
land, almoſt all attempts to eſtabliſh or to extend 
the liberty of the people have been ſucceſsful; in 
France they have proved unfortunate, What 
were the accidental events, or political cauſes 
which occaſioned this difference, it is not my 
preſent buſineſs to enquire. 


Vol. I. I. NOTE 
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NOTE XX. Sxcr.l. p. 41. [U]. 


In a former Note, Ne VIII. I have enquired 
into the condition of that part of the people 
which was employed in agriculture, and have 
repreſented the various hardſhips and calamities 
of their ſituation. When charters of liberty and 
manumiſſion were granted to ſuch perſons, they 
contained four conceſſions correſponding to the 
four capital grievances to which men in a ſtate 
of ſervitude are ſubject. 1. The right of diſ- 
poſing of their perſons by fale or grant was re- 
linquiſhed. 2. Power was given to them of con- 
veying their property and effects by will or any 
other legal deed. Or if they happened to die 
inteſtate, it was provided that their property 
ſhould go to their lawful heirs in the ſame man- 
ner as the property of other perſons. 3. The 
ſervices and taxes which they owed to their ſu- 
perior or liege lord, which were formerly arbitrary 
and impoſed at pleaſure, are preciſely aſcer- 
tained. 4. They are allowed the privilege of 
marrying whatever perſon they choſe, as for- 
merly they could contract no marriage without 
their Lord's permiſſion, and with no perſon but 
one of his ſlaves. All theſe particulars are found 
united in the charter granted Habitatoribus Mon- 


tis-Britonis, A. D. 1376. Hiſt. de Dauphine, tom. 


i. p. 81. Many circumſtances concurred with 
thoſe which I have mentioned in the text in pro- 
curing them deliverance from that wretched 
ſtate. The gentle ſpirit of the Chriſtian religion; 
the doctrines which it teaches, concerning the 
original equality of mankind ; its tenets concern- 
ing the divine government, and «the impartial 
eye with which the Almighty regards men of 
every condition, and admits them to a partici- 
pation of his benefits, are all inconſiſtent with 
ſervitude. 
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ſervitude. But in this, as in many other inſtances, 
conſiderations of intereſt, and the maxims of 
falſe policy, led men to a conduct inconſiſtent 
with their principles. They were fo ſenſible, 
however, of the inconſiſtency, that to ſet their 
fellow Chriſtians at liberty from ſervitude, was 
deemed an act of piety highly meritorious and 
acceptable to heaven. The humane ſpirit of the 
Chriſtian religion ſtruggled with the maxims and 
manners of the world, and contributed more 
than any other circumſtance to introduce the 
practice of manumiſſion. When Pope Gregory 
the Great, who flouriſhed toward the end of the 
ſixth century, granted liberty to ſome of his 
flaves, he gives this reafon for it; “Cum re- 
demptor noſter, totius conditor naturæ, ad hoc 
propitiatus humanam carnem voluerit afſumere, 
ut divinitatis ſuæ gratia, dirempto (quo teneba- 
mur captivi) vinculo, priſtine nos reſtitueret 
libertati ; ſalubriter agitur, ſi homines, quos ab 
initio liberos natura protulit, & jus gentium jugo 
ſubſtituit ſervitutis, in ea, qua nati fuerant, ma- 
numittentis beneficio libertati reddantur.” Gre- 
gor. Magn. ap. Potgieſſ. lib. iv. c. i. $ 3. Seve- 
ral laws or charters, founded on reaſons ſimilar to 
this, are produced by the ſame author. Accord- 
ingly a great part of the charters of manumiſſion, 
previous to the reign of Louis X. are granted pro 
amore Dei, pro remedio animæ, & pro mercede 
ammæ. Murat. Antiq. Ital. vol, i. p. 849, 850. 
Du Cange, voc. manumiſſo. The formality of 
manumiſſion was executed in a church, as a reli- 
gious ſolemnity. The perſon to be ſet free was 
led round the great altar with a torch in his hand, 


he took hold of the horns of the altar, and there 


the ſolemn words conferring liberty were pro- 
nounced. Du Cange, Ib. vol. iv. p. 467. I 
ſhall tranſeribe a part of a charter of a manu- 
miſſion granted A. D. —" both as it contains 

— a 


275 


276 


PROOFS AND ILLUSTRATIONS. 


a full account of the ceremonies uſed in thig 
form of manumiſſion, and as a ſpecimen of the 
imperfect knowledge of the Latin tongue in that 
barbarous age. It is granted by Willa the widow 
of Hugo the Duke and Marquis, in favour of 
Clariza one of her ſlaves. © Et ideo nos Domine 
Wille inclite cometiſſe — libera et abſolvo te 
Cleriza filia Uberto — pro timore omnipotentis 
Dei, & remedio luminarie anime bone memorie 
quondam ſupra ſcripto Domini Ugo glorioſſimo, 
ut quando illum Dominus de hac vita migrare, 
juſſerit, pars iniqua non abeat poteſtatem ullam, 
ſed anguelus Domini noſtri Jeſu Chriſti colocare 
dignitur illum inter ſanctos dilectos ſuos; & 
beatus Petrus princips apoſtolorum, qui habed 
poteſtatem omnium animarum ligandi et abſol- 
vendi, ut ipſi abſolvat animæ ejus de peccatis 
ſui, & aperiad illum janua paradiſi; pro eadem 
vero rationi, in mano mite te Benzo preſbiter, 
ut vadat tecum in eccleſia ſancti Bartholomæi 
apoſtoli; traad te tribus vicibus circa altare ipſius 
eccleſiæ cum cœreo apprehenſum in manibus 
tuis & manibus ſuis; deinde exite ambulate in 
via quadrubio, ubi quatuor vie ſe deviduntur. 
Statimq ; pro remedio luminarie anime bone me- 
morie quondam ſupra ſcripto Domini Ugo, et 
ipſi preſbiter Benzo fecit omnia, & dixit. Ecce 
quatuor vie, ite et ambulate in quacunq; partem. 
tibi plaucuerit, tam fic ſupra ſcripta Cleriza, qua 
noſque tui heredes, qui ab ac hora in antea nati, 
vel procreati fuerit utriuſq; ſexus, &c.” Murat. 
ib. p. 883. Many other charters might have 
been ſelected, which, in point of grammar or 
ſtyle, are in no wiſe ſuperior to this. Manumiſ- 
ſion was frequently granted on death-bed or by 
latter-will. As the minds of men are at that 
time awakened to ſentiments of humanity and 
piety, theſe deeds proceeded from religious mo- 
tives, and are granted pro redemptione _—_— 

order 
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order to obtain acceptance with God. Du Cange 
ubi ſupra, p. 470. & voc. ſervus, vol. vi. p. 
451. Another method of obtaining liberty was 
by entering into holy orders, or taking the vow 
in a monaſtery. - This was permitted for ſome 
time; but ſo many ſlaveseſcaped, by this means, 
out of the hands of their maſters, that the prac- 
tice was afterwards reſtrained, and at laſt pro- 
hibited, by the laws of almoſt all the nations of 
Europe. Murat. ib. p. 842. Conformably to 
the ſame principles, Princes, on the birth of a 
ſon, or upon any other agreeable event, appoint- 
ed a certain number of ſlaves to be enfranchiſed, 
as a teſtimony of their gratitude to God for that 
benefit. Marculfi Form. lib. 1. cap. 39. There 
are ſeveral forms of manumiſſion publiſhed by 
Marculfus, and all of them are founded on re- 
ligious conſiderations, in order to procure the 
favour of God, or to obtain the forgiveneſs of 
their ſins, Lib. n, c. 23, 33, 34. edit. Baluz. 
The ſame obſervation holds with reſpect to the 
other collections of Formule annexed to Mar- 
culfus. As ſentiments of religion induced ſome 
to grant liberty to their fellow Chriſtians who 
groaned under the yoke of ſervitude; ſo miſtaken 
ideas concerning deyotion led others to,relinquiſh 
their liberty. When a perſon conceived an ex- 
traordinary reſpect for the ſaint who was the 
patron of any church or monaſtery in which he 
was accuſtomed to attend religious worſhip, it 
was not unuſual among men, poſſeſſed with an 
exceſs of ſuperſtitious reverence, to give up 
themſelves and their poſterity to be the ſlaves of 
the ſaint. Mabillon. de re Diplomat. 4ib. vi. 
632. The oblati or voluntary flaves of churches 
or monaſteries were very numerous, and may 
be divided into three different claſſes. The firſt 
were ſuch as put themſelves and effects under 
the protection of a particular church or monaſ- 
tery, 
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tery, binding themſelves to defend its privileges 
and property againſt every aggreſſor. Theſe 
were prompted to do ſo not merely by devotion, 
but in order to obtain that ſecurity which aroſe 
from the protection of the church. They were 
rather vaſſals than flaves, and ſometimes perſons 
of noble birth found it prudent to ſecure the pro- 
tection of the church in this manner. Perſons 
of the ſecond claſs bound themſelves to pay an 
annual tax or quit-rent out of their eſtates to a 
church or monaſtery. Beſides this, they ſome- 
times engaged to perform certain ſervices. They 
were called cenſuales. The laſt claſs conſiſted of 
ſuch as actually renounced their liberty, and be- 
came ſlaves in the ſtrict and proper ſenſe of the 
word. Theſe were called miniſteriales, and en- 
ſlaved their bodies, as ſome of the charters bear, 
that they 55 5 procure the liberty of their 
ſouls. Potgieſſerus de ſtatu ſervorum, lib. i. cap. 
i. § 6, 7. How zealous the clergy were to en- 
courage the opinions which led to this practice, 
will appear from a clauſe in a charter by which 
one gives up himſelf as a ſlave to a monaſtery, 
« Cum fit omni carnali ingenuitate generoſius 


extremum quodcumq; Dei ſervitium, ſcilicet 


quod terrena nobilitas multos plerumq; vitiorum 
ſervos facit, ſervitus vera Chriſti nobiles virtuti- 
bus reddit, nemo autem ſani capitis virtutibus 


vitia comparaverit, claret pro certo eum eſſe 


generoſiorem, qui ſe Dei ſervitio præbuerit pro- 
niorem. Quod ego Ragnaldus intelligens, &c.“ 
Another author ſays, © Eligens magis eſſe ſervus 
Dei quam libertus ſæculi, firmiter credens & 
ſciens, quod ſervire Deo, regnare eſt, ſumma- 
que ingenuitas ſit in qua ſervitus comparabatur 
Chriſti, &c.“ Du Cange, voc. oblatus, vol. iv. 
p. 1286, 1287. It does not appear, that the 
enfranchiſement of ſlaves was a frequent prac- 
tice while the feudal ſyſtem preſerved its vigour. 
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On the contrary, there were laws which (et 
bounds to this practice as detrimental to ſociety. 
Potgieſſ. lib. iv. c. 2. $ 6. The inferior order of 
men owed the recovery of their liberty to the 
decline of that ariſtocratical policy, which lodged 
the moſt extenſive power in the hands of a few 
members of the ſociety, and depreſſed all the 
reſt, When Louis X. iſſued his ordonance, ſe- 
veral ſlaves had been fo long accuſtomed to ſer- 
vitude, and their minds were ſo much debaſed 
by that unhappy fituation, that they refuſed to 
accept of the liberty which was offered them. 
D'Ach Spicel. vol. xi. p. 387. Long after the 
reign of Louis X. ſeveral of the French nobility 
continued to aſſert their ancient dominion over 
their ſlaves. It appears from an ordonance of 
the famous Bertrand de Gueſclin, Conſtable of 
France, that the cuſtom of enfranchiſing them 
was conſidered as a pernicious innovation. Morice 
Mem. pour ſervir des preuves à Phiſt. de Bret. 
tom. ii. p. 100, In ſome inſtances, when the 
prædial ſlaves were declared to be freemen, they 
were ſtill bound to perform certain ſervices to 
their ancient maſters; and were kept in a ſtate 
different from other ſubjects, being reſtricted 
either from purchaſing land, or becoming mem- 
bers of a community within the precincts of the 
manor to which they formerly belonged. Mar- 
tene & Durand. Theſaur. Anecdot. vol. i. p. 
914. This, however, ſeems not to have been 
common. —There is no general law for the ma- 
numiſſion of ſlaves in the Statute-book of Eng- 
land ſimilar to that which has been quoted from 
the Ordonances of the Kings of France. Though 
the genius of the Engliſh cor.ſtitution ſeems early 
to have favoured perſonal liberty, perſonal ſer- 
vitude, nevertheleſs, continued long in England 
in ſome particular places. In the year 1514, we 


find a charter of Henry VIII. enfranchiſing two 
ſlaves 
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ſlaves belonging to one of his manors. Rym, 
Fœder. vol. xiii. p. 470. As late as the year 
1574, there is a commiſſion from Queen Eliza. 
beth with reſpect to the manumiſſion of certain 
bondmen belonging to her. Rymer. in Obſer. 
vat. on the ſtatutes, &c. p. 251. | 


NOTE XXI. Seer. I. p. 47. [X]. 


THrERE is no cuſtom in the middle ages more 


ſingular than that of private war. It is a right of 


ſo great importance, and prevailed ſo univerſally, 
that the regulations concerning it make a conſi- 
derable figure in the ſyſtem of laws during the 
middle ages. M. de Monteſquieu, who has un- 
ravelled ſo many intricate points in 3 
eee and thrown light on ſo many cuſtoms 
ormerly obſcure and unintelligible, was not led 
by his ſubject to conſider this. I ſhall therefore 
give a more minute account of the cuſtoms and 
regulations which directed a practice ſo contrary 
to the preſent ideas of civilized nations concerning 
government and order. 1. Among the ancient 
Germans, as well as other nations in a fimilar 
ſtate of ſociety, the right of avenging injuries was 
a private and perſonal right, exercifed by force 
of arms, without any reference to an umpire, or 


any appeal to a magiſtrate for deciſion. The 


cleareſt proofs of this were produced Note VI. 
2. This practice ſubſiſted among the barbarous 
nations after their ſettlement in the provinces of 
the Empire which they conquered; and as the 
cauſes of diſſention among them multiplied, their 
family feuds and private war became more fre- 
quent. Proofs of this occur in their early hiſ- 
torians. Greg. Turon, hiſt. lib. vii. c. 2. lib. viii. 
c. 18. lib. x. c. 2y. and likewiſe in the codes of 
their laws, It was not only allowable for the re- 
Jations to avenge the injuries of their family, but 
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it was incumbent on them. Thus by the laws 
of the Angli and Werini, ad quemcunque heres 
ditas terre pervenerit, ad illum veſtis bellica id 
eſt lorica & ultio proximi, & ſolatio leudis, debet 
pertinere, tit. vi. $5. ap. Lindenbr. Leg. Salic. 
tit. 63. Leg. Longob. lib. ii. tit. 14. H 10. — g. 
None but gentlemen, or perſons of noble birth, 
had the right of private war. All diſputes among 
ſlaves, villani, the inhabitants of towns, and free- 
men of inferior condition, were decided in the 
courts of juſtice, All diſputes between gentlemen 
and perſons of inferior rank were terminated in 
the ſame manner, The right of private war ſup- 
poſed nobility of birth, and equality of rank in 
the contending parties. Beaumanoir Couſtumes 
de Beauv. ch. lix. p. 300. Ordon. des Rois de 


France, tom. ii. 395: Hen 508. & xv. &c. The 


dignified eceleſiaſticks like wiſe claimed and exer- 
ciſed the right of private war; but as it was not 
altogether decent for them to proſecute quarrels 
in perſon, advocati or vidames were choſen by the 
ſeveral monaſteries and biſhopricks. Theſe were 
commonly men of high rank and reputation, who 
became the protectors of the churches and con- 
vents by whom they were elected, eſpouſed their 
quarrels, and fought their battles; armis omnia 
quæ erant eccleſiæ viriliter defendebant, et vigi- 
lanter protegebant. Bruſſel Uſage des Fiefs, tom. 
i. p. 144 Du Cange, voc. advocatus. On many 
occaſions, the martial ideas to which eccleſiaſticks 
of noble birth were accuſtomed, made them for- 
get the pacifick ſpirit of their profeſſion, and led 
them into the field in perſon at the head of their 
vaſſals, * flamma, ferro, cæde, poſſeſſiones eccle- 
ſiarum prælati defendebant.” Guido Abbas ap. 
Du Cange, Ib. p. 179.—4. It was not every in- 
jury or treſpaſs that gave a gentleman a title to 
make war upon his adverſary. Atrocious acts of 


violence, inſults and affronts publickly commit- 
ted, 
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ted, were legal and permitted motives for taking 
arms againſt the authors of them. Such crimes 
as are now punithed capitally in civilized nati- 
ons, at that time juſtified private hoſtilities. 
Beauman. ch. lix. Du Cange Diſſert. xxix. ſur 
Joinville, p. 331. But though the avenging of 
injuries was the only motive that could legally 
authoriſe a private war, yet diſputes concerning 
civil property often gave riſe to hoſtilities, and 
were terminated by the ſword. Du Cange Diſ- 
ſert. p. 332.— 3. All perſons preſent when any 
quarrel aroſe, or any act of violence was com- 
mitted, were included in the war which it oc- 
caſioned; for it was ſuppoſed to be impoſſible 
for any man in ſuch a ſituation to remain neu- 
tral, without taking ſide with one or other of 
the contending parties, Beauman. p. 300. —6, 
All the kindred of the two principals in the war 
were included in it, and obliged to eſpouſe the 
quarrel of the chieftain with whom they were 
connected, Du Cange, ib. 332. This was founded 
on the maxim of the ancient Germans, . ſuſcipe- 
re tam inimicitias ſeu patris, ſeu propinqui, quam 
amicitias, neceſſe eſt;” a maxim natural to all 
rude and ſimple nations, among which the form 
of ſociety, and political union, ſtrengthens ſuch 
a ſentiment. The method of aſcertaining the 


degree of affinity which obliged a perſon to take 


part in the quarrel of a kinſman was curious, 
While the church prohibited the marriage of per- 
fons within the ſeventh degree of affinity, the 
vengeance of private war extended as far as this 
abſurd prohibition, and all who had ſuch a remote 
connection with any of the principals were in- 
volved in the calamities of war. But when the 
church relaxed ſomewhat of its rigour, and did 
not extend its prohibition of marrying beyond the 
fourth degree of affinity, the ſame reſtriction took 
place in the conduct of private war. Beauman. 
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zog. Du Cange Diſſert. 333.—7. A private war 
could not be carried on between two full brothers, 
becauſe both have the ſame common kindred, and 
conſequently neither had any perſons bound to 
ſtand by him againſt the other, in the conteſt; 
but two brothers of the half blood might wage 
war, becauſe each of them has a diſtinct kindred. 
Beauman. p. 299,—8. The vaſlals of each prin- 
cipal in any private war were involved in the con- 
teſt, becauſe by the feudal maxims they were 
bound to take arms in defence of the cheiftain 
of whom they held, and to aſſiſt him in every 
quarrel. As ſoon, therefore, as the feudal tenures 
were introduced, and this artificial connection was 
eſtabliſhed between vaſlals and the baron of whom 
they held, vaſſals came to be conſidered as in the 
ſame ſtate with relations. Beauman. 303.—9. 
Private wars were very frequent for ſeveral cen- 
turies, Nothing contributed more to -increaſe 
thoſe diſorders in government, or to encourage 
ſuch ferocity of manners as reduced the nations 
of Europe to that wretched ſtate which diſtin- 
guiſhed the period of hiſtory which I am re- 
viewing. Nothing was ſuch an obſtacle to the 
introduction of a regular adminiſtration of juſ- 
tice. Nothing could more effectually diſcourage 
induſtry, or retard the progreſs and cultivation 
of the arts of peace. Private wars were carried 
on with all the deſtructive rage, which is to be 
dreaded from violent reſentment when armed 
with force, and authoriſed by law. It appears 
from the ſtatutes prohibiting or reſtraining the 
exerciſe of private hoſtilities, that the invaſion 
of the moſt barbarous enemy could not be more 
deſolating to a country, or more fatal to its inha- 
bitants, than thoſe inteſtine wars. Ordon. t. i. p. 
701, tom. ii. 395, 408, 507, &c. The contem- 
porary hiſtorians deſcribe the exceſſes committed 
in proſecution of theſe quarrels in ſuch terms as 
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excite aſtoniſhment and horror. I ſhall mention 
only one paſſage from the hiſtory of the Holy 
War, by Guibert Abbot of Nogent : © Erat eo 
tempore maximis ad invicem hoſtilitatibus, toti- 
us Francorum regni facta turbatio ; crebra ubi- 
que latrocinia, viarum obſeſſio; audiebantur 
paſſim, immo fiebant incendia infinita ; nullis 
præter ſola & indomita cupiditate exiſtentibus 
cauſis extruebanter prælia; & ut brev1 totum 
claudam quicquid obtutibus cupidorum ſubja- 
cebat, nuſquam attendendo cujus eſſet, prædæ 
patebat.” Geſta Dei per Francos, vol. 1. p. 
482. 


Havins thus collected the chief regulations 
which cuſtom had eſtabliſhed concerning the 
right and exerciſe of private war, I ſhall enu- 
merate, in chronological order, the various expe- 
dients employed to aboliſh or reſtrain this fatal 
cuſtom. 1. The firſt expedient employed by the 
civil magiſtrate in order to ſet ſome bounds to the 
violence of private revenge, was the fixing by 
law the fine or compoſition to be paid for each 
different crime. The injured perſon was origi- 
nally the ſole judge concerning the nature of the 
wrong which he had ſuffered, the degree of ven- 
geance which he ſhould exact, as well as the 
ſpecies of atonement or reparation with which he 


ſhould reſt ſatisfied. Reſentment became of 


courle as implacable as it was fierce. It was of- 
ten a point of honour not to forgive, nor to be 
reconciled. This made it neceſſary to fix thoſe 
compoſitions which make ſo great a figure in the 
laws of barbarous nations. The nature of crimes 
and offences was eſtimated by the magiſtrate, 
and the ſum due to the perſon offended was aſ- 
certained with a minute, and often a whimſical 
accuracy. Rotharis, the legiſlator of the Lom- 
bards, who reigned about the middle of the 


ſeventh 
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ſeventh century diſcovers his intention both in 
aſcertaining the compoſition to be paid by the 
offender, and in increaſing its value; it is, ſays 
he, that the enmity may be extinguiſhed, the pro- 
ſecution may ceaſe, and peace may be reſtored. 
Leg. Langob. lib. i. tit. 7. $ 10.— 2. About the 
beginning of the ninth century, Charlemagne 
truck at the root of the evil, and enacted, 
« Thar when any perſon had been guilty of a 
crime, or had committed an outrage, he ſhould 
immediately ſubmit to the penance which the 
church impoſed, and offer to pay the compoſi- 
tion which the law preſcribed; and if the injured 
perſon or his kindred ſhould refuſe to accept of 
this, and preſume to avenge themſelves by force 
of arms, their lands and properties ſhould be for- 
feited.“ Capitul. A. D. 802. edit. Baluz. vol. i. 
371. — 3. But 1n this, as well as in other regu- 
lations, the genius of Charlemagne advanced 
before the ſpirit of his age. The ideas of his 
contemporaries concerning regular government 
were too imperfect, and their manners too fierce 
to ſubmit to this law. Private wars, with all 
the calamities which they occaſioned, became 
more frequent than ever after the death of that 
great monarch. His ſucceſſors were unable to 
reſtrain them. The church found it neceſſa 

to interpoſe. The moſt early of theſe interpoſi- 
tions now extant, is towards the end of the tenth 
century. In the year 990, ſeveral biſhops in the 
ſouth of France aſſembled, and publiſhed various 
regulations, in order to ſet ſome bounds to the 
violence and frequency of private wars; if any 
perſon within their dioceſes ſhould venture to 
tranſgreſs, they ordained that he ſhould be ex- 
cluded from all Chriſtian privileges during his 
life, and be denied Chriſtian burial after his 
death, Du Mont Corps Diplomatique, tom. 1. 


p. 41. Theſe, however, were only partial re- 


medies; and therefore a council was held at 
Limoges, 


285 


286 


PROOFS AND ILLUSTRATIONS. 


Limoges, A. D. 994. The bodies of the ſaints, 
according to the cuſtom of thoſe ages, were 
carried thither; and by theſe ſacred relicks men 
were exhorted to lay down their arms, to extin- 
guiſh their animoſities, and to ſwear that they 
would not for the future violate the publick 
peace by their private hoſtilities, Bouquet Re- 
cueil des Hiſtor. vol. x. p. 49, 147. Several 
other councils iſſued decrees to the fame effect. 
Du Cange Diſſert. 343. — 4. But the authority 
of councils, how venerable ſoever in thoſe ages, 
was not ſufficient to aboliſh a cuſtom which flat- 
tered the pride of the nobles, and gratified their 


favourite paſſions. The evil grew ſo intolerable, 


that it became neceſſary to employ ſupernatural 
means for ſuppreſſing it. A biſhop of Aqui- 
taine, A. D. 1032, pretended that an angel had 
appeared to him, and brought him a writing 
from heaven, enjoining men to ceaſe from their 
hoſtilities, and to be reconciled to each other. 
It was during a ſeaſon of public calamity that 
he publiſhed this revelation. The minds of men 
were diſpoſed to receive pious impreſſions, and 
willing to perform any thing in order to avert 
the wrath of heaven. A general peace and ceſ- 
ſation from hoſtilities took place, and continued 
for ſeven years; and a reſolution was formed, 


that no man ſhould in times to come attack or 


moleſt his adverſaries during the ſeaſons ſet apart 
for celebrating the great feſtivals of the church, 
or from the evening of Thurſday in each week 
to the morning of Monday in the week enſuing, 
the intervening days being conſidered as parti- 
cularly holy, our Lord's paſſion having happen- 
ed on one of theſe days, and his Reſurrection 
on another. A change in the diſpoſitions of men 
fo ſudden, and which produced a reſolution fo 
unexpected, was conſidered as miraculous; and 
the reſpite from hoſtilities which followed upon 
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it, was called The Truce of God. Glaber, Ro- 
dulphus Hiſtor. lib. v. ap. Bouquet. vol, x. p. 59. 
This, from being a regulation or concert in one 
kingdom, became a general law in Chriſtendom, 
and was confirmed by the authority of the Pope, 
and the violators were ſubjected to the penalty of 
excommunication. Corpus Jur. Canon. Decre- 
tal. lib. i. tit. 34. c. 1. Du Cange Gloſſar. voc. 
Treuga. An act of the council of Toulujes in 
Rouſſillon, A. D. 1041, containing all the ſtipu- 
lations required by the truce of God, is publiſh- 
ed by Dom de Vic & Dom Vaiſette Hiſt. de 
Languedoc, tom. ii. Preuves, p. 206. A ceſſa- 
tion from hoſtilities during three complete days 
in every week, allowed ſuch a conſiderable ſpace 
for the paſſions of the antagoniſts to cool, and 
for the people to enjoy a reſpite from the calami- 
ties of war, as well as to take meaſures for their 
own ſecurity, that, if this truce of God had 
been exactly obſerved, it muſt have gone far 
towards putting an end to private wars. This, 
however, ſeems not to have been the caſe; the 
nobles, diſregarding the truce, proſecuted their 
quarrels without interruption as formerly. Qua 
nimirum tempeſtate, univerſe provinciæ adeo 
devaſtationis continue importunitate inquietan- 
tur, ut ne ipſa, pro obſervatione divine pacis, 
profeſſa ſacramenta cuſtodiantur. Abbas Uſper- 
genſis apud Datt de pace imperii publica, p. 13. 
No 35. The violent ſpirit of the nobility could 
not be reſtrained by any engagements. The 
complaints of this were frequent; and biſhops, 
in order to compel them to renew their vows 
and promiſes of ceaſing from their private wars, 
were obliged to enjoin their clergy to ſuſpend 
the performance of divine ſervice, and the ex- 
erciſe of any religious function within the pa- 
riſhes of ſuch as were refractory and obſtinate. 
Hiſt. de Langued. par D. D. de Vic & Vaiſette, 

tom. 
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tom. ii. Preuves, p. 118. — 5. The people, 
eager to obtain relief from their ſufferings, call- 
ed in a ſecond time a pretended revelation to 
their aid. Towards the end of the twelfth cen- 
tury, a carpenter in Guienne gave out, that 


| 1 Chriſt, together with the bleſſed Virgin, 


d appeared to him, and having commanded 
him to exhort mankind to peace, had given 
him, as a proof of his miſſion, an image of the 
Virgin holding her ſon in her arms, with this 
inſcription, Lamb of God, who tałeſt away the 
fins of the world, give us peace. This low fa- 
natick addreſſed himſelf to an ignorant age, 
prone to credit what was marvellous. He was 
received as an inſpired meſſenger of God. Many 
prelates and barons aſſembled at Puy, and took 
an oath, not only to make peace with all their 
own enemies, but to attack ſuch as refuſed to 
lay down- their arms, and to be reconciled to 


their enemies. They formed an aſſociation for 


this purpoſe, and aſſumed the honourable name 
of the Brotherhood of God. Robertus de Monte 
Michaele ap. M. de Lauriere Pref. tom. i. Or- 
don. p. 29. But the influence of this ſuperſti- 
tious terror or devotion was not of long conti- 
nuance. — 6. The civil magiſtrate was obliged 
to exert his authority in order to check a cuſ- 
tom which threatened the diſſolution of govern- 


ment. Philip Auguſtus, as ſome imagine, or St. 


Louis, as is more probable, publiſhed an ordo- 
nance, A. D. 1245, prohibiting any perſon to 
commence hoſtilities againſt the friends and vaſ- 
ſals of his adverſary, until forty days after the 
commiſſion of the crime or offence which gave 
riſe to the quarrel; declaring, that if any man 
preſumed to tranſgreſs this ſtatute, he ſhould be 
conſidered as guilty of a breach of the publick 
peace, and be tried and puniſhed by the judge 
ordinary as a traitor, Ordon. tom. i. p. 56. This 
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was called the Royal Truce, and afforded time for 


the violence of reſentment to ſubſide, as well as 


leiſure for the good offices of ſuch as were willing 
to compoſe the difference. The happy effects of 
this regulation ſeem to have been conſiderable, if 
we may judge from the ſolicitude of ſucceeding 
monarchs to enforce it. — 7. In order to reſtrain 
the exerciſe of private war ſtill farther, Philip the 
Fair, towards the cloſe of the ſame century, A. D. 
1296, publiſhed an ordonance commanding all 
private hoſtihities to ceaſe, while he was engaged 
in war againſt the enemies of the ſtate: Ordon. 
tom. i. p. 328, 390. This regulation, which ſeems 
to be almoſt eſſential to the exiſtence and preſer- 
vation of ſociety, * was often renewed by his ſuc- 
ceſſors, and being enforced by the regal autho- 
rity, proved a conſiderable check to the deſtruc- 
tive conteſts of the nobles. Both theſe regulati- 
ons, introduced firſt in France, were adopted 
by the other nations of Europe, 8. The evil, 


however; was ſo inveterate, that it did not yield 


to all theſe remedies. No ſoonet was publick 
peace eſtabliſned in any kingdom] than the ba- 
rons renewed their private hoſtilities: They not 
only ſtruggled to maintain this pernicious right, 
but to ſecure the exerciſe''sf it without any re- 
ſtraint. Upon the death of Philip the Fair, the 
nobles of different provinces-in France formed 
aſſociations, and preſented remonſtrances to his 
ſucceſſor, demanding the repeal of feveral laws, 
by which he had abridged the privileges of their 
order. Among theſe; the right of private war 
is always mentione&as one of the moſt valuable; 
and they claim, that the reſtraint impoſed by 
the truce of God, the royal truce, as well as 
that ariſing from the ordonance of the year 1296, 
mould be taken off. In ſome inſtances, the 
two ſons of Philip, who mounted the throne 
ſucceſſively, eluded their demands; in others, 
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they were obliged to make conceſſions. * Ordon. 
tom. i. p. 551,, 557, 561, 573. The ordo- 
nances to which I here refer, are of ſuch 
length that I cannot inſert them ; but they are 
extremely curious, and may be peculiarly in- 
ſtructive to an Engliſh reader, as they throw 
conſiderable light on that period of Engliſh hiſ- 
tory, in which the attempts to circumſcribe the 
regal prerogative were carried on, not by the 
people ſtruggling for liberty, but by the nobles 
contending, for power. It is not neceſlary to 
produce any evidence of the continuance and 
frequency of private wars under the ſucceſſors of 
Philip the Fair. — g. A practice ſomewhat ſimi- 
lar to the royal truce was introduced, in order 
to ſtrengthen and extend it. Bonds of aſſurance, 
or mutual ſecurity, were demanded from the 
parties at variance, by which they obliged them- 
ſelves to abſtain from all hoſtilities, either during 
a time mentioned in the bond, or for ever; and 
became ſuhject to heavy penalties, if they vio- 
lated this obligation. Theſe bonds were ſome- 
times granted-voluntarily, but more frequently 
exacted by the authority of the civil magiſtrate. 
Upon a petition from, the party who felt himſelf 
weakeſt, the magiſtrate ſummoned his adverſary 
to appear in court, and obliged him to give 
a bond of aſſurance. If, after that, he com- 
mitted any farther hoſtilities, he became ſub- 
ject to all the penalties of treaſon. This reſtraint 
on private war was known in the age of St, 
Louis. Eſtabliſſemens, hv. i. c. 28. It was 
frequent in Bretagne; and what is very remark- 
able, ſuch bonds of aſſurance were given mutu- 
ally between vaſſals and the lord of whom they 
held. Oliver de Cliſſon grants one to the Duke 
of Bretagne, his ſovereign. Morice Mem. pour 
ſervir de preuves a I hiſt. de Bret. tom. i. p. 846. 
11, p. 371. Many examples of bonds of aſ- 
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ſurance in the other provinces of France are col- 
lected by Bruſſel. tom. ii. p. 5856. The nobles of 
Burgundy remonſtrated againſt this practice, and 
obtained exemption from it as an encroachment 
on the privileges of their order. Ordon. tom. i. p. 
558. This mode of ſecurity was firſt introduced 
in Cities, and the good effects of it having been 
felt there, was extended to the nobles. See Note 
XVI. — 10. The calamities occaſioned by pri- 
vate wars became at ſome times ſo intolerable, 
that the nobles entered into voluntary aſſociati- 
ons, binding themſelves to refer all matters in 
diſpute, whether concerning civil property, or 
points of honour, to the determination of the 
majority of the aſſociates. Morice Mem. pour 
ſervir de preuves à Phiſt. de Bret. tom. ii. p. 728. 
—11. But all theſe expedients Proving ineffectu- 
al, Charles VI. A. D. 1413, iſſued an ordonance 
expreſsly prohibiting private wars on any pretext 
whatſoever, with power to the judge ordinary 
to compel all perſons to comply with this injunc- 
tion, and to puniſh ſuch as ſhould prove refrac- 
tory or diſobedient, by impriſoning their perſons, 
7 their goods, and appointing the officers 
of juſtice, Mangeurs & Gaſteurs, to live at free 
quarters on their eſtate. If thoſe who were diſo- 
bedient to this edict could not be perſonally ar- 
reſted, he appointed their friends and vaſſals to be 
ſeized, and detained until they gave ſurety for 
keeping the peace; and he aboliſhed all laws, cuſ- 
toms, or privileges, which might be pleaded in 
oppoſition to this ordonance. Ordon, tom. x. p. 
138. How ſlow is the progreſs of reaſon and of 
civil order! Regulations which to us appear fo 
equitable, obvious, and fimple, required the ef- 
forts of civil and eccleſiaſtical authority, during 
ſeveral centuries, to introduce and eſtabliſh 
them. Even poſterior to this period, Louis XL 
was obliged to ce ha wars in N 
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by a particular edict, A. D. 1451. Du Cange 
Diſſert. p. 348. 


Tuis note would ſwell to a diſproportional 
bulk, if 1 ſhould attempt to inquire, with the 
ſame minute attention, into the progreſs of this 
pernicious cuſtom in the other countries of Eu- 
rope. In England, the ideas of the Saxons con- 
cerning perſonal revenge, the right of private 
wars, and the compoſition due to the party of- 
fended, ſeem to have been much the ſame with 
thoſe which prevailed on the Continent. The 
law of Ina de Vindicantibus, in the eighth cen- 
tury, de homicidio, Lamb. p. 72. & de inimicitiis, 
p. 76; and thoſe of Edward the Confeſſor, in 
the eleventh century, de temporibus & de diebus 
pacts, or Treuga Dei, Lamb. p. 126, are per. 
fectly ſimilar to the ordonances of the French 
Kings their contemporaries. The laws of Ed- 
ward, de pace rigis, are ſtill more explicit than 
thoſe of the French Monarchs, and, by ſeveral 
proviſions in them, diſcover that a more perfe& 
police was eſtabliſhed in England at that period. 
Lambard. p. 128. fol. verſ. Even after the con- 
queſt, private wars, and the regulations for pre- 
venting them, were not altogether unknown, as 
appears from Madox Formulare Anglicanum, 
Ne. CXLV. and from the extracts from Doomſ- 
day Book, publiſhed by Gale Scriptores Hiſt. 
Britan. p. 959, 797. The well known clauſe in 
the form of an Engliſh indictment, which, as 
an aggravation of the criminal's guilt, mentions 
his having aſſaulted a perſon, who was in the 
pore of God and of the King, ſeems to be 

rrowed from the Treuga or Pax Dei and the 
Pax Regis, which I have explained. But after the 
conqueſt, the mention of private wars among 
the nobility, occurs more rarely in the Engliſh 
hiſtory, than in that of any other European na- 
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tion, and no laws concerning them are to be 
found in the body of their ſtatutes. Such a 
change in their own manners, and ſuch a vari- 
ation from thoſe of their neighbours, is remark- 
able, Is it to be aſcribed to the extraordinary 


power that William the Norman acquired by 


right of conqueſt, and tranſmitted ro his ſuc- 
ceſſors, which rendered the execution of juſtice 
more vigorous and decifive, and the juriſdiction 
of the King's court more extenſive than under 
the Monarchs on the Continent ? Or, was it 
owing to the ſettlement of the Normans in Eng- 
land, who, having never adopted the practice of 
private war in their own country, aboliſhed it in 
the kingdom which they conquered ? It is aſſert- 
ed in an ordonance of King John of France, that 
in all times paſt, perſons of every rank in Nor- 
mandy have been prohibited to wage private 
war, and the practice has been deemed unlawful. 
Ordon. tom. ii. p. 409. If this fact were certain, 
it would go far towards explaining the peculiarity 
which I have mentioned. But as there are ſome 
Engliſh Acts of Parliament, which, according to 
the remark of the learned author of the Ob/er- 
vations on the Statutes, chiefly the more ancient, 
recite falſehoods, it may be added, that this is 
not peculiar to the laws of that country. Not- 
withſtanding the poſitive aſſertion contained in 
this publick law of France, there 1s good reaſon 
for conſidering it as a ſtatute which recites a 
falſnood. This, however, is not the place for 
diſcuſſing that point. It is an inquiry not un- 
worthy the curioſity of an Engliſh antiquary. 


Ix Caſtile, the pernicious practice of private 
war prevailed, and was authorized by the cuſ- 
toms and law of the kingdom. Leges Tauri tit. 
76. cum commentario Anton. Gomezii, p. 551. 
As the Caſtilian nobles were no leſs turbulent 
than powerful, their quarrels and hoſtilities in- 
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volved their country in many calamities. Innu- 
merable proofs of this occur in Mariana. In 
Aragon, the right of private revenge was like- 
wiſe authorized by law, exerciſed in its full ex- 
tent, and accompanied with the ſame unhappy 
conſequences. Hieron. Blanca Comment. de 
rebus Arag. ap. Schotti. Hiſpan. illuſtrat. vol. iii. 
p. 733. Lex Jacobi I. A. D. 1247. Fueros & 
Obſervancias del Reyno de Aragon, lib. ix. p. 
182. Several confederacies between the Kings 
of Aragon and their nobles, for the reſtoring of 
peace, founded on the truce of God, are till 
extant. Petr. de Marca. Marca ſivi Limes Hiſ- 
panic App. 1303, 1388, 1428. As early as the 
year 1165, we find a combination of the King 
and court of Aragon, in order to aboliſh the 
right of private war, and to puniſh thoſe who 
preſumed to claim that privilege. Anales de 
Aragon por Zurita, vol. i. p. 73. But the evil 
was ſo inveterate, that as late as A. D. 1519. 
Charles V. was obliged to publiſh a law enforce- 
ing all former regulations tending to ſuppreſs this 
practice. Fueros & Obſervanc. lib. ix. 183. b. 


Tur Lombards, and other northern nations 
who ſettled in Italy, introduced the ſame maxims 
concerning the right of revenge into that coun- 


try, and theſe were followed by the ſame effects. . 


As the progreſs of the evil was perfectly ſimilar 
to what happened in France, the expedients em- 
ployed to check its career, or to extirpate it fi- 
nally, reſembled thoſe which I have enumerated. 
Murat. Ant. Ital. vol. ii. p. 306. 


Is Germany the diſorders and calamities oc- 
caſioned by the right of private war were greater 
and more intolerable than in any other country 
of Europe. The Imperial authority was ſo much 
ſhaken and enfeebled by the violence of = 

CIV! 


PROOFS AND ILLUSTRATIONS. 


civil wars, excited by the conteſts between the 
Popes and the Emperors of the Franconian and 
Suabian lines, that not only the nobility but the 
cities acquired almoſt independent power, and 
ſcorned all ſubordination and obedience to the 
laws. The frequency of theſe faide, or private 
wars, are often mentioned in the German An- 
nals, and the fatal effects of them are moſt pa- 
thetically deſcribed. Datt, de pace Imper. pub. 
lib. i. cap. v. n®. 30. & paſſim. The Germans 
early adopted the Treuga Dei, which was firſt 
eſtabliſhed in France. This, however, proved 
but a temporary and ineffectual remedy. The 
diſorders multiplied fo faſt, and grew fo enor- 
mous, that they threatened the diſſolution of 
ſociety, and compelled the Germans to have re- 
courſe to the only remedy of the evil, viz. an 
abſolute prohibition of private wars. The Em- 
peror William publiſhed his edit to this pur- 
poſe, A. D. 1255, an hundred and ſixty years 
previous to the ordonance of Charles VI. in 
France. Datt, lib. i. cap. 4. no. 20. But neither 
he nor his ſucceſſors had authority to ſecure the 
obſervance of it. This gave riſe to a practice 
in Germany, which conveys to us a ſtriking 
idea both of the intollerable calamities occaſion- 
ed by private wars, and of the feebleneſs of 
government during the twelfth and thirteenth 
centuries. The cities and nobles entered into 
alliances and aſſociations, by which they bound 
themſelves to maintain the public peace, and to 
make war on ſuch as ſhould violate it. This 
was the origin of the league of the Rhine, of 
Suabia, and of many ſmaller confederacies diſ- 
tinguiſhed by various names. The riſe, pro- 
greſs, and beneficial effects of thoſe aſſociations 
are traced by Datt with great accuracy. What- 
ever degree of publick peace, or of regular ad- 
miniſtration was preſerved in the Empire, _—_ 
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the beginning of the twelfth century to the cloſe 
of the fifteenth, Germany owes to theſe leagues. 
During that period, political order, reſpect for 
the laws, together with the equal adminiſtrati n 
of juſtice, made conſiderable progreſs in Ger- 
many. But the final and perpetual abolition of 
the right of private war was not accompliſhed 
until A. D. 1495. The Imperial authority was 
by that time more firmly eſtabliſhed, the ideas 
of men, with reſpect to government and ſubor- 
dination, were become more juſt. That barba- 
rous and pernicious privilege which the nobles 
had fo long poſſeſſed, was declared to be incom- 
patible with the happineſs and exiſtence of ſo- 


ciety. In order to terminate any differences 


which might ariſe among the various members 


of the Germanick body, the Imperial chamber 
was inſtituted with ſupreme juriſdiction, to judge 
without appeal in every queſtion brought before 
it. That court has ſubſiſted ſince that period, 
forming a very reſpectable tribunal, of eſſential 
importance in the German conſtitution. Datt, 
lib. iti, iv, v. Pfeffel Abrege de I'Hiſtoire du 
Droit, &c. p. 556. 


NOTE XXII. Secr.l. p. 57. [TI. 


Ir would be tedious and of little uſe to enu- 
merate the various modes of appealing to the 
juſtice of God, which ſuperſtition introduced 
during the ages of ignorance. I ſhali mention 
only one, becauſe we have an account of itin a 
placitum or trial in the preſence of Charlemagne, 
from which we may learn the imperfect manner 
in which juſtice was adminiſtered even daring 
his reign. In the year 775, a conteſt aroſe be- 
tween the biſhop of Paris and the abbot of St. 
Denys, concerning the property of a ſmall ab- 
bey. Each of them exhibited deeds and re- 
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cords, in order to prove the right to be in them. 
Inſtead of trying the authenticity, or conſider- 
ing the import of theſe, the point was referred 
to the judicium crucis. Each produced a perſon, 
who, during the celebration of maſs, ſtood be- 
fore the croſs with his arms expanded ; and he 
whoſe repreſentative firſt became weary, and 
altered his poſition, - loſt the cauſe. The perſon 
employed by the biſhop on this occaſion had 
leſs ſtrength or leſs ſpirit than his adverſary, and 
the queſtion was decided in favour of the abbot. 
Mabillon de re Diplomat. lib. vi. p. 498. If a 
Prince ſo enlightened as Charlemagne counte- 
nanced ſuch an abſurd mode of deciſion, it is no 
wonder that other monarchs ſhould tolerate it fo 
long. M. de Monteſquieu has treated of the trial 
by judicial combat at conſiderable length. The 
two talents which diſtinguiſh that illuſtrious au- 
thor, induſtry in tracing all the circumſtances of 
ancient and obſcure inſtitutions, and ſagacity in 
penetrating into the cauſes and principles which 
contributed to eſtabliſh them, are equally con- 
ſpicuous in his obſervations on this ſubject. To 
theſe I refer the reader, as they contain moſt of 
the principles by which I have endeavoured to 
explain this practice. De Eſprit des Loix, lib. 
xxviii. It ſeems to be probable, from the re- 
marks of M. de Monteſquieu, as well as from 
the facts produced by Muratori, tom. iii. Diſſert. 
xxxviii. that the appeals to the juſtice of God 
by the experiments with fire and water, &c. 
were practiſed by the people who ſettled in the 
different provinces of the Roman Empire, be- 
fore they had recourſe to the judicial combar. 
The judicial combat, however, was the moſt 
ancient mode of terminating any controverſy 
among, the barbarous nations in their original 
ſettlements. This is evident from Velleius Pa- 
terculus, lib. ii. c. 118. who informs us, that all 
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queſtions, which were decided among the Ro- 
mans by legal trial, were terminated among the 
Germans by arms. The ſame thing appears in 
the ancient laws and cuſtoms of the Swedes, 
quoted by Jo. O. Stiernh66k de jure Sueonum & 
Gothorum vetuſto, 4to. Holmiæ, 1682. lib, i. 
c. 7. It is probable, that when the various tribes 
which invaded the Empire were converted to 
Chriſtianity, their ancient cuſtom of allowing 
judicial combats appeared ſo glaringly repugnant 
to the precepts of religion, that, for ſome time, 
it was aboliſned, and by degrees, ſeveral cir- 
cumſtances which I have mentioned, led them 
to reſume it. 


Ir ſeems likewiſe to be probable, from a law 
quoted by Stiernh66k in the treatiſe which I have 
mentioned, that the judicial combat was origi- 
nally permitted, in order to determine points re- 
ſpecting the perſonal character, or reputation of 
individuals, and was afterwards extended not 
only to criminal caſes, but to queſtions con- 
cerning property. The words of the Jaw are: 
If any man ſhall ſay to another theſe reproach- 
ful words, you are, not a man equal to other 
«© men,” or, „you have not the heart of a 
„ man;” and the other ſhall reply, * I ama man 
* as good as you;“ let them meet on the 
highway. If he who gave offence appear, and 
the perſon offended abſent himſelf, let the latter 
be deemed worſe than he was called ; let him 
not be admitted to give evidence in judgment 
either for man or woman, and let him not have 
the privilege of making a teſtament. If the per- 
ſon offended appear, and he who gave the of- 
fence be abſent, let him call upon the other 


_ thrice with a loud voice, and make a mark upon 


the earth; and then let him who abſented him- 
ſelf be deemed infamous, becauſe he _— 
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words which he durſt not ſupport. If both ſhall 
appear properly armed, and the perſon offended 
ſhall fall in the combat, let a half compenſation 
be paid for his death. But if the perſon who 
gave the offence ſhall fall, let it be imputed to 
his own raſhneſs. The petulance of his tongue 
hath been fatal to him. Let him lie in the field 
without any compenſation being demanded for 
his death.” Lex Uplandica ap Stiern. p. 76. 
Martial people were extremely delicate with re- 
ſpect to every thing that affected their reputati- 
on as ſoldiers. By the law of the Salians, if 
any man called another an hare, or accuſed him 
of having left his ſhield in the field of battle, he 
was ordained to pay a large fine. Leg. Sal. tit. 
xxxii. & 4. 6. By the law of the Lombards, if 
any one called another arga, i. e. a good for no- 
thing fellow, he might immediately challenge 
him to combat. Leg. Longob. lib. 1. tit. v. 
$ 1. By the law of the Salians, if one called 
another cenitus, a term of reproach equivalent to 
arga, he was bound to pay a very high fine. 
Tit. xxxii. & 1. Paulus Diaconus relates the 
violent impreſſion which this reproachful expreſ- 
ſion made upon one of his countrymen, and the 
fatal effects with which it was attended. De 
geſtis Longobard. lib. vi. c. 24. Thus the 
ideas concerning the point of honour, which we 
are apt to conſider as a modern refinement, as 
well as the practice of duelling, to which it gave 
riſe, are derived from the notions of our anceſ- 
tors, while in a ſtate of ſociety very little im- 
proved, 


As M. de Monteſquien's view of this ſubject 
did not lead him to conſider every circumſtance 
relative to judicial combats, I ſhall mention ſome 
particular facts neceſſary for the illuſtration of 
what I have ſaid with reſpe& to them. A re- 
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markable inſtance occurs of the deciſion of an 
abſtract point of law by combat. A queſtion 
aroſe in the tenth century concerning the right of 
repreſentation, which was not then fixed, though 
now univerſally eſtabliſhed in every part of Eu- 


rope. © It was a matter of doubt and diſpute, 


(faith the hiſtorian) whether the ſons of a ſon 
ought to be reckoned among the children of the 
family, and ſucceed equally with their uncles, if 
their father happened to die while their grand- 
father was alive. An aſſembly was called to de- 
liberate on this point; and it was the general 
opinion, that it ought to be remitted to the exa- 


mination and deciſion of judges. But the Em- 


peror following a better courſe, and deſirous of 
dealing honourably with his people and nobles, 
appointed the matter to be decided by battle be- 
tween two champions. He who appeared in be- 
half of the right of children to repreſent their 
deceaſed father was victorious; and it was eſta- 
bliſhed, by a perpetual decree, that they ſhould 
hereafter ſhare in the inheritance together with 
their uncles.” Wittickindus Corbeinſis, lib. An- 
nal. ap. M. de Launere Pref. Ordon. vol. i. p. 
xxxiii. If we can ſuppoſe the caprice of folly to 
lead men to any action more extravagant than 
this of ſettling a point in law by combat, it muſt 
be that of referring the truth or falſehood of a 
religious opinion to be decided in the ſame man- 
ner. To the diſgrace of human reaſon, it has 
been capable even of this extravagance. A 
queſtion was agitated in Spain, in the eleventh 
century, whether the Muſarabie Liturgy and ri- 
tual which has been uſed in the churches of Spain, 


or that approved of by the See of Rome, which 


diftered in many particulars from the other, con- 
tained the form of worſhip moſt acceptable to 
the Deity. The Spaniards contended zealouſly 
for the ritual of their anceſtors. The Popes 

urged 
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urged them to receive that to which they had 
given their infallible ſanction. A violent conteſt 
aroſe. The nobles propoſed to decide the con- 
troverſy by the ſword. The King approved of 
this method of deciſion. Two knights in com- 
pleat armour entered the liſts. John Ruys de 
Matanca, the champion of the Mufarabic Li- 
turgy, was victorious. But the Queen and 
Archbiſhop of Toledo, who favoured the other 
form, inſiſted on having the matter ſubmitted to 
another trial, and had intereſt enough to prevail 
in a requeſt, inconſiſtent with the laws of com- 


bat, which being conſidered as an appeal to God, 


the deciſion ought to have been acquieſed in as 
final. A great fire was kindled. A copy of 
each Liturgy was caſt into the flames. It was 
agreed that the book which ſtood this proof, and 
remained untouched, ſhould be received in all 
the churches of Spain. The Muſfarabic Liturgy 
triumphed likewiſe in this trial, and, if we may 
believe Roderigo de Toledo, remained unhurt by 
the fire, when the other was reduced to aſhes. 
The Queen and Archbiſhop had power or art 
ſufficient to elude this deciſion alſo, and the uſe 
of the Muſarabic form of devotion was permit- 
ted only in certain churches. A determination 
no leſs extraordinary than the whole tranſaction. 
Rodr. de Toledo, quoted by P. Orleans, Hiſt. 
de Revol. d'Eſpagne, tom. 1. p. 217. Mariana, 
lib. i. c. 18. vol. i. p. 398. — A remarkable 
proof of the general uſe of trial by combat, and 
of the predilection for that mode of deciſion oc- 
curs in the laws of the Lombards. It was a 
cuſtom in the middle ages, that any perſon might 
chuſe the law to which he would be ſubjected ; 
and by the preſcriptions of that law he was 
obliged to regulate his tranſactions, without be- 
ing bound to comply with any practice autho- 
rized by other codes of law. Perſons who had 

ſubjected 
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ſubjected themſelves to the Roman law, and 
adhered to the ancient juriſprudence, as far as 
any knowledge of it was retained in thoſe ages 
of ignorance, were exempted from paying any 
regard to the forms of proceedings eſtabliſhed by 
the laws of the Burgundians, Lombards, and 
other barbarous people. But the Emperor Otho, 
in direct contradiction to this received maxim, 
ordained, ** That all perſons, under whatever 
law they lived, even although it were the Roman 
law, ſhould be bound to conform to the edicts 
concerning the trial by combat.” Leg. Longob. 
lib. ii. tit. 55. § 38. While the judicial combat 
ſubſiſted, proof by charters, contracts, or other 
deeds became ineffectual; and even this ſpecies 
of evidence, calculated to render the proceedings 
of courts certain and deciſive, was eluded, 
When a charter or other inſtrument was pro- 
duced by one of the parties, his opponent might 
challenge it, affirm that it was falſe and forged, 
and offer to prove this by combat. Leg. Lon- 
gob. ib. $ 34. It is true, that among the rea- 


| ſons enumerated by Beaumanoir, on account of 


which judges might refuſe to permit a trial by 
combat, one is, If the point in conteſt can be 
clearly proved or aſcertained by other evidence.“ 
Couſt. de Beauv. ch. 63. p. 323. But that re- 
gulation removed the evil only a ſingle ſtep. For 
the party who ſuſpeCted that a witneſs was about 
to depoſe in a manner unfavourable to his cauſe, 
might accuſe him of being ſuborned, give him 
the lie, and challenge him to combat ; if the 
witneſs' was vanquiſhed in battle, no other evi- 
dence was admitted, and the party by whom he 
was ſummoned to appear loſt his cauſe. Leg. 
Baivar. tit. 16. (4 2. Leg. Burgund. tit. 45. 
Beauman. ch. 61. p. 314. The reaſon given 
for obliging a witneſs to accept of a defiance, 
and to defend himſelf by combat, is remarkable, 
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and contains the ſame idea which is ſtill the foun- 
dation of what is called the point of honour ; 
« for it is juſt, that if any one affirms that he 
perfectly knows the truth of any thing, and of- 
fers to give oath upon it, that he ſhould not he- 
ſitate to maintain the veracity of his affirmation 
in combat.” Leg. Burgund. tit. 45. 


1 


Tnar the trial by judicial combat was eſta- 
bliſhed in every country of Europe, is a fact 


well known, and requires no proof. That this 
mode of deciſion was frequent, appears not only 
from the codes of ancient laws which eſtabliſhed 
it, but from the earlieſt writers concerning the 
practice of law in the different nations of Europe. 
They treat of this cuſtom at great length; the 
enumerate: the regulations concerning it wit 
minute accuracy; and explain them with much 
ſolicitude. It made a capital and extenſive arti- 
cle in juriſprudence. There is not any one ſub- 
ject in their ſyſtem of law which Beaumanoir, 
Defontaines, or the compilers of the Aſſiſes de 
Jeruſalem ſeem to have conſidered as of greater 
importance; and none on which they have be- 
ſtowed ſo much attention. The ſame obſerva- 
tion will hold with reſpect to the early authors 
of other nations. It appears from Madox, that 
trials of this kind were ſo frequent in England, 
that fines, paid on theſe occaſions, made no in- 
conſiderable branch of the King's revenue. Hiſt. 
of the. Excheq. vol. i. p. 349. A very curious 
account of a judicial combat between Meſire 
Robert de Beaumanoir, and Meſire Pierre Tour- 
nemine, in preſence of the duke of Bretagne, 
A. D. 138s, is publiſhed by Morice Mem. pour 
ſervir de preuves à Phiſt. de Bretagne, tom. ii. 
p. 498. All the formalities obſerved in ſuch ex- 
traordinary proceedings are there deſcribed more 
minutely, than in any ancient W 
ve 
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I have had an opportunity of conſidering. Tour- 
nemine was accuſed by Beaumanoir of having 
murdered his brother. The former was van- 
quiſhed, but was ſaved from being hanged upon 
the ſpot, by the generous interceſſion of his an- 
tagoniſt, A good account of the origin of the 
laws concerning judicial combat, is publiſhed in 
the hiſtory of Pavia, by Bernardo Sacci, lib. ix. 
c. 8. in Grev, The. Antiquit. Ital. vol. iii. p. 


143: 


Tuis mode of trial was ſo acceptable, that 
eccleſiaſticks, notwithſtanding the prohibitions 
of the church, were conſtrained not only to con- 
nive at the practice, but to authorize it. A 
remarkable inſtance of this is produced by Paſ- 
quier Recherches, lib. iv. ch. i. v. 350. The 
abbot Wittikindus, whoſe words I have pro- 
duced in this note, conſidered the determination 
of a point in law by combat, as the beſt and 
moſt honourable mode of deciſion, In the year 


978, a judicial combat was fought in the pre- 


ſence of the Emperor Henry. The archbiſho 
Aldebert adviſed him to terminate a — 
which had ariſen between two noblemen of his 
court, by this mode of deciſion. The vanquiſh- 
ed combatant, though a perſon of high rank, 
was beheaded on the ſpot. Chronic. Ditman 
Epiſc. Merſb. chez Bouquet Recueil des Hiſt. 
tom. x. p. 121. Queſtions concerning the pro- 
perty of churches and monaſteries, were decided 
by combat. In the year 961, a controverſy con- 
cerning the church of St. Medard, whether it 
belonged to the abbey of Beaulieu, was termi- 
nated by judicial combat. Bouquet Recueil des 
Hiſt. tom. ix. p. 729. Ibid. p. 612, &c. The 
Emperor Henry I. declares, that his law autho- 
rizing the practice of judicial combats, was en- 


acted with conſent and applauſe of many _ 
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ful biſhops. Ibid. p. 231. So remarkably did 
the martial ideas of thoſe ages prevail over the 
genius and maxims of the canon law, which in 
other inſtances had ſuch credit and authority 
with eccleſiaſticks. A judicial combat was ap- 
pointed in Spain, by Charles V. A. D. 1522. 
The combatants fought in the Emperor's pre- 
ſence, and the battle was conducted with all the 
rites preſcribed by the ancient laws of chivalry. 
The whole tranſaction is deſcribed at great length 
by Pontus Heuterus Rer. Auſtriac. lib. viii. c. 


17. p. 205. 


Tur laſt inſtance which occurs in the hiſtory 
of France, of a judicial combat authorized by 
the magiſtrate, was the famous one between M. 
Jarnac and M. de la Chaiſtaignerie, A. D. 1547- 
A trial by combat was appointed in England, 
A. D. 1571, under the inſpection of the judges 
in the court of Common Pleas; and though it 
was not carried to the ſame extremity with the 
former, Queen Elizabeth having interpoſed her 
authority, and enjoined the parties to compound 
the matter, yet in order to preſerve their honour, 
the liſts were marked out, and all the forms pre- 
vious to the combat were obſerved with much 
ceremony. Spelm. Gloſſ. voc. Campus, p. 10g. 
In the year 1631, a judicial combat was appoint- 
ed between Donald Lord Rea, and David Ram- 
ſay, Eſq; by the authority of the Lord high 
Conſtable, and Earl Marſhal of England; but 
that quarrel likewiſe terminated without blood- 
ſhed, being accommodated by Charles I. An- 
other inſtance occurs ſeven years later, Ruſh- 
worth in Obſervations on the Statutes, &c. p. 
266. 
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NOTE XXIII. Sgœr. I. p. 63. [Z]. 


THz text contains the great outlines which 
mark the courſe of private and public juriſdiction 
in the ſeveral nations of Europe. I ſhall here 
follow more minutely the various ſteps of this 
progreſs, as the matter is curious and important 
enough to merit this attention. The payment of 
a fine by way of ſatisfaction to the perſon or fa- 
mily injured, was the firſt device of a rude peo- 
ple, in order to check the career of private re- 
ſentment, and to extinguiſh thoſe Faidæ, or 
deadly feuds which were proſecuted among them 
with the utmoſt violence. This cuſtom may be 
traced back to the ancient Germans, Tacit. de 
Morib. Germ. c. 21. and prevailed among other 
uncivilized nations. Many examples of this are 
collected by the ingenious and learned author of 
Hiſtorical Law-Tracts, vol. i. p. 41. Theſe 
fines were aſcertained and levied in three different 
manners. At firſt they were ſettled by volun- 
tary agreement between the parties at variance. 
When their rage began to ſubſide, and they 
felt the bad effects of their continuing in enmity, 
they came to terms of concord, and the ſatisfac- 
tion made was called a compoſition, implying that 
it was fixed by mutual conſent. De I Eſprit des 
Loix, lib. xxx. c. 19. It is apparent from ſome 
of the more ancient codes of laws, that when 
theſe were compiled, matters ſtill remained in 
that ſimple ſtate. In certain caſes, the perſon 
who had'committed an offence, was left expoſed 
to the reſentment of thoſe whom he had injured, 
until he ſhould recover their favour, quoquo 
modo potuerit, Lex Friſion. tit. 11. 4 1, The 
next mode of levying theſe fines was by the ſen- 
tence of arbiters. An arbiter is called in the 
Regiam majeſtatem amicabilis compoſitor, lib. 

xi. 
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xi. c. 4. $10. He could eſtimate the degree of 


offence with more impartiality than the parties 
intereſted, and determine with greater equity 
what ſatisfaction ought to be demanded. It is 
difficult to bring an authentic proof of a cuſtom 
previous to the records preſerved in any nation 
of Europe. But one of the Formule Andega- 
venſes compiled in the ſixth century, ſeems to 
allude to a tranſaction carried on not by the au- 
thority of a judge, but by the mediation of arbi- 
ters. Bouquet Recueil des Hiſtor. tom. iv. p. 
566. But as an arbiter wanted authority to en- 
force his deciſions, judges were appointed with 
compulſive power to oblige both parties to ac- 
quieſce in their deciſions. Previous to this laſt 
ſtep, the expedient of paying compoſitions was 
an imperfect remedy againſt the pernicious 
effects of private reſentment. As ſoon as this 
important change was introduced, the magiſ- 
trate, putting himſelf in place of the perſon in- 
jured, aſcertained the compoſition with which 
he ought to reſt ſatisfied. Every poſhble injury 
that could occur in the intercourſe of human 
ſociety, was conſidered and eſtimated, and the 
compolitions due to the perſon, aggrieved were 
fixed with ſuch minute attention as diſcovers, in 
molt caſes, amazing diſcernment. and delicacy, 
in ſome inſtances, unaccountable caprice. Be- 
ſides the compoſition payable to the private par- 
ty, a certain ſum, called a fredum, was paid to 
the King or ſtate, as Tacitus. expreſſes it, or to 
the fiſcus, in the language of the barbarous laws. 
Some authors, blending the refined ideas of 
modern policy with their reaſonings concerning 
ancient tranſactions, have imagined that the fre- 
dum was a compenſation due to the community, 
on account of the violation of the publick peace. 
But it is manifeſtly nothing more than the price 
paid to the magiſtrate for the protection 9 
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he afforded againſt the violence of reſentment, 
The enacting of this was a conſiderable ſtep to- 
wards improvement in criminal juriſprudence, 
In ſome of the more ancient codes of laws, the 
freda are altogether omitted, or ſo ſeldom men- 
tioned, that it its evident they were but little 
known. In the latter codes, the fredum is ag 
preciſely ſpecified as the compoſition. In com- 
mon caſes it was equal to the third part of the 
compoſition. Capitul. vol. 1. p. 52. In ſome 
extraordinary caſes, where it was more difficult 
to protect the perſon who had committed vio- 
lence, the fredum was augmented. Capitul vol. 
i. P. 515. Theſe freda made a conſiderable 
branch in the revenues of the barons; and 
wherever territorial juriſdiction was granted, the 
royal judges were prohibited from levying any 
freda. In explaining the nature of the fredum, 
I have followed, in a great meaſure, the opini- 
on of M. de Monteſquieu, though I know that 
ſeveral learned antiquaries have taken the word 
in a different ſenſe. De PVEſpnt des Loix, hv. 
xxx. c. 20, &c. The great object of judges 
was to- compel the one party to give, and the 
other to accept, the ſatisfaction preſcribed. They 


multiplied regulations to this purpoſe, and en- 


forced them by grievous penalties. Leg. Lon- 
gob. lib. i. tit. 9. $ 34. Ib. tit. 37.4% 1, 2. Capi- 
tul. vol. i. p. 371. h22: The perſon who re- 
ceived a compoſition was obliged to ceaſe from 


all farther hoſtility, and to confirm his reconcil- 


ation with the adverſe party by an oath. Leg. 
Longob. lib. i. tit. 9.4 8. As an additional and 
more permanent evidence of reconciliation, he 
was required to grant a bond of ſecurity to the 
perſon from whom he received a compoſition, 
abſolving him from all farther proſecution. Mar- 
culfus, and the other collectors of ancient writs, 


have preſerved ſeveral different forms of ſuch 
bonds. 
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bonds. Marc. lib. xi. $ 18. Append. § 22. 
Form. Sirmondicæ, 5 39. The Letters of Slanes, 
known in the law of Scotland, are perfectly 
ſimilar to theſe bonds of ſecurity. By the letters 
of Slanes, the heirs and relations of a perſon 
who had been murdered, bound themſelves, in 
conſideration of an Mytbment or compoſition 
paid to them, to forgive, © paſs over, and for 
ever” forget, and in oblivion inter all rancour, 
malice, revenge, prejudice, grudge and reſent- 
ment, that they have or may conceive againſt 
the aggreſſor or his poſterity, for the crime 
which he had committed, and diſcharge him of 
all action, civil or criminal, againſt him or his 


eſtate, for now and ever. Syſtem of Stiles by 


Dallas of St. Martin's, p. 862. In the ancient 
form of letters of Stanes, the private party not 
only forgives and forgets, but pardons and grants 
remiſſion of the crime. This practice, Dallas, 
reaſoning according to the principles of his own 
age, conſiders as an encroachment on the rights 


of ſovereignty, as none, ſays he, could pardon 


a criminal but the King. Ibid, But in early and 
rude times, the 1 the puniſhment, 
and the pardon of criminals, were all deeds of 
the private perſon who was injured. Madox has 
publiſhed tv/o writs, one in the reign of Edward 
I. the other in the reign of Edward III. by which 
private perſons grant a releaſe or pardon of all 
treſpaſſes, felonies, robberies, and murders 
committed. Formul. Anglican. No 702, 705. 
In the laſt of theſe inſtruments, ſome regard 
ſeems to be paid to the rights of the ſove- 
reign, for the pardon is granted en quant que 
en nous eft. Even after the authority of the 
magiſtrate is interpoſed in punithing crimes, 
the puniſhment of criminals is long conſider- 


ed chiefly as a gratification to the reſentment 


of the perſons who have been injured. In Perſia, 
a murderer is ſtil! delivered to the relations of 
the 
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the perſon whom he has ſlain, who put him to 
death with their own hands. If they refuſe to 
accept of a ſum of money as a compenſation, 
the ſovereign, abſolute as he is, cannot pardon 
the murderer. Voyages de Chardin III. p. 411, 
edit. 1735. 4to. Voyages de Tavernier, liv. v. 
c. 5, 10. Among the Arabians, though one of 
the firſt poliſhed people in the Eaſt, the ſame 
cuſtom ſtill ſubſiſts. Deſcription de I Arabie par 
M. Nieubuhr, p. 28. By a law in the kingdom 
of Aragon as late as the year 1564, the puniſh- 
ment of one condemned to death cannot be mi- 
tigated but by conſent of the parties who have 
been injured. Fueros & Obſervancias del Reyno 
de Aragon, p. 204. 6. 


Ir, after all the engagements to ceaſe from en- 
mity which I have mentioned, any perſon re- 
newed hoſtilities, and was guilty of any violence, 
either towards the perſon from whom he had re- 
ceived a compoſition, or towards his relations 
and heirs, this was deemed a moſt heinous crime, 
and puniſhed with extraordinary rigour. It was 
an act of direct rebellion againſt the authority of 
the magiſtrate, and was repreſſed by the inter- 
poſition of all his power. Leg. Longob. lib. i. 
tit. 9.4 8, 34. Capit. vol. i. p. 371. $22. Thus 
the avenging of injuries was taken out of private 
hands, a legal compoſition was eſtabliſhed, and 
peace and amity were reſtored under the inſpec- 
tion, and by the authority of a judge. It is 
evident, that at the time when the barbarians 
ſettled in the provinces of the Roman Empire, 
they had fixed judges eſtabliſhed among them 
with compulſive authority. Perſons veſted with 
this character are mentioned by the earlieſt hiſ- 
torians. Du Cange, voc. Judices. The right 
of territorial juriſdiction was not altogether an 
uſurpation of the feudal barons. There is good 

reaſon 
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reaſon to believe, that the powerful leaders who 
ſeized different diſtricts of the countries which 
they conquered, and kept poſſeſſion of them as 
allodial property, aſſumed at the ſame time the 
right of juriſdiction, and exerciſed it within their 
own territories. This juriſdiction was ſupreme, 
and xtended to all cauſes. The cleareſt proofs 
of this are produced by M. Bouquet. Le Droit 
publique de France eclairci, &c, tom. i. p. 206, 
&c. The privilege of judging his own vaſſals, 
appears to have been originally a right inherent 
in every baron who held a fief. As far back as 
the archives of nations can conduct us with an 

certainty, we find the juriſdiction and fief — 
One of the earlieſt charters to a layman which 1 


have met with, is that of Ludovicus Pius, A. D. 


814. And it contains the right of territorial 2 
riſdiction, in the moſt expreſs and extenſive 
terms. Capitul. vol. ii. p. 1405. There are 
many charters to churches and monaſteries of a 
more early date, containing grants of fimilar 
juriſdiction, and prohibiting any royal judge to 
enter the territories of thoſe churches or monaſ- 
teries, or to perform any act of judicial authority 
there. Bouquet. Recueil des Hiſt. tom. iv. p. 
628, 631, 633. tom. v. p. 703, 710, 752, 762. 
Muratori has publiſhed many very ancient char- 
ters containing the ſame immunities. Antiq. Ital. 
Diſſert. Ixx. In moſt of theſe deeds, the royal 
judge 1s prohibited from exacting the Freda due 
to the poſſeſſor of territorial juriſdiction, which 
ſhews that they conſtituted a valuable part of 
the publick revenue at that juncture. The ex- 


pence of obtaining a ſentence in a court of juſtice | 


during the middle ages was fo conſiderable, that 
this circumſtance alone was ſufficient to render 
men unwilling to decide any conteſt in judicial 


form. It appears from a charter in the thirteenth 


century, that the baron who had the right of 
juſtice, 
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juſtice, received the fifth part of the value of 
every ſubject, the property of which was tried 
and determined in his court. If, after the com- 
mencement of a law-ſuit, the parties terminated 
the conteſt in an amicable manner, or by arbi- 
tration, they were nevertheleſs bound to pay the 
fifth part of the ſubject conteſted to the court 
before which the ſuit had been brought. Hiſt, 
de Dauphine, Geneve, 1722. tom. i. p. 22. Si- 
milar to this is a regulation in the charter of li- 
berty granted to the town of Friburg, A. D. 
1120, If two of the citizens ſhall quarrel, and 
if one of them ſhall complain to the ſuperior 
Lord or to his judge, and after commencing the 
ſuit, ſhall be privately reconciled to his adver- 
ſary; the judge, if he does not approve of this 
reconciliation, may compel him to inſiſt in his 
law-ſuit ; and all who were preſent at the recon- 
ciliation ſhall forfeit the favour of the ſuperior 
Lord. Hiſtoria Zaringo Badenſis. Auctor. Jo. 
Dan. Schoepflinus, Carolſr. 1765. 4to. vol. v. p. 
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Wuar was the extent of that juriſdiction 
which thoſe who held fiefs poſſeſſed originally, 
we cannot now determine with certainty. It is 
evident that, during the diſorders which prevail- 
ed in every kingdom of Europe, the great vaſ- 
ſals took advantage of the feebleneſs of their 
Monarchs, and enlarged their juriſdictions to the 
utmoſt. As early as the tenth century, the 
more powerful barons had uſurped the right, of 
deciding all cauſes, whether civil or criminal. 
They had acquired the High Juſtice as well as 
the Low. Eſtabl. de St. Louis, hb. 1. c. 24, 25. 
Their ſentences were final, and there lay no ap- 
peal from them to any ſuperior court. Several 
ſtriking inſtances of this are collected by Bruiſels 
Traite des Fiets, liv. iii. c. 11, 12, 13. Not 

ſatisfied 
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ſatisfied with this, the more potent barons got 
their territories erected into Regalities, with al- 
moſt every royal prerogative and juriſdiction, 
Inſtances of theſe were frequent in France. 
Bruſſ. ib. In Scotland, where the power of the 
feudal nobles became exorbitant, they were very 
numerous. Hiſtorical Law Tracts, vol. i. tract 
vi. Even in England, though the authority of 
the Norman Kings circumſcribed the juriſdiction 
of the barons more than 1n any feudal kingdom, 
ſeveral counties palatine were erected, into which 
the King's judges could not enter, and no writ 
could come in the King's name, until it received 
the ſeal of the county palatine. Spelman. Gloſſ. 
voc. Comites Palatini; Blackſtone's Commenta- 
ries on the Laws of England, vol. ii. p. 78. 


Theſe lords of regalities had a right to claim or 


reſcue their vaſſals from the King's judges, if 
they aſſumed any juriſdiction over them. Bruſ- 
ſel, ubi ſupra, In the law of Scotland this pri- 
vilege was termed the right of repledging ; and 
the frequency of it not only interrupted the 
courſe of juſtice, but gave riſe to great diſorders 
in the exerciſe of it. Hiſt. Law Tracts, ib. The 
juriſdiction of the counties palatine was produc- 
tive of like inconveniences in England. 


Tur remedies provided by Princes againſt the 
bad effects of theſe uſurpations were various, and 
gradually applied. Under Charlemagne and 
his immediate deſcendants, the regal prerogative 
ſtill retained great vigour, and the Duces, Cymites, 
and Miſi Dominici, the former of whom were 
ordinary and fixed judges, the latter extraordi- 
nary and itinerant judges, in the different pro- 


vinces of their extenſive dominions, exerciſed a a 


juriſdiction co-ordinate with the barons in ſome 
caſes, and ſuperior to them in others. Du 
Cange, voc. Dux, Comites & Mi. Murat, An- 

tiq. 
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tiq. Diſſert. viii. & ix. But under the feeble 
race of Monarchs who ſucceeded them, the au- 
thority of the royal judges declined, and the ba- 
rons uſurped that unlimited juriſdiction which 


has been deſcribed. Louis VI. of France at- 


tempted to revive the function of the Miſſi Do- 
minici under the title of Juges de Exempts; but 
the barons were become too powerful to bear 
ſuch an encroachment on their juriſdiction, and 
he was obliged to deſiſt from employing them. 
Henaut. Abrege Chron. tom ii. p. 730. His 
ſucceſſors (as has been obſerved) had recourſe 
to expedients leſs alarming. The appeal 10 de- 
faute de Droit, or on account of the refuſal of 
juſtice, was the firſt which was attended with 
any conſiderable effect. According to the max- 
ims of feudal law, if a baron had not as many 
vaſſals as enabled him to try by their peers the 
parties who offered to plead in his court, or if he 
delayed or refuſed to proceed in the trial, the 
cauſe might be carried, by appeal, to the court 
of the ſuperior lord of whom the baron held, and 
tried there. De Eſprit des Loix, liv. xxviii. c. 
28. Du Cange, voc. defedtus Juſtitic. The 
number of Peers or aſſeſſors in the courts of Ba- 
rons was frequently very conſiderable. It ap- 
pears from a criminal trial in the court of the 
viſcount de Lautrec, A. D. 1299, that upwards 
of two hundred perſons were preſent, and aſſiſt- 
ed in the trial, and voted in paſſing judgment. 
Hiſt. de Langued. par D. D. De Vic & Vaiſette, 
tom. iv. Preuves, p. 114. But as the right of 
juriſdiction had been uſurped by many inconſi- 
derable barons, they were often unable to hold 
courts. This gave frequent occaſion to ſuch 
appeals, and rendered the practice familiar. By 
degrees, ſuch appeals began to be taken from 
the courts of the more powerful barons; and it 
is evident, from a deciſion recorded by * 

that 
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that the royal judges were willing to give coun- 


tenance to any pretext for them. Traits des 
Fiefs, tom. i. p. 235, 261. This ſpecies of ap- 
peal had leſs effect in abridging the juriſdiction 
of the nobles, than the appeal on account of the 
injuſtice of the ſentence. When the feudal mo- 
narchs were powerful, and their judges poſſeſſed 
extenſive authority, ſuch appeals ſeem to have 
been frequent. Capitul. vol. i. p. 175, 180; 
and they were made in a manner ſuitable to the 
rudeneſs of a ſimple age. The perſons aggriev- 
ed reſorted to the palace of their ſovereign, and 
with outcries and loud noiſe called to him for 
redreſs. Capitul. lib. 11. c. 59. Chronic. Law- 
terbergienſe ap. Mencken. Script. German. vol. 
ii. p. 284. b. In the kingdom of Aragon, the 
appeals to the Juſtiza or ſupreme judge were 
taken in ſuch a form as ſuppoſed the appellant to 
be in immediate danger of death, or of ſome vio- 
lent outrage ; he ruſhed into the preſence of the 
judge, crying with a loud voice, Avi, Avi, Fuer- 
za, Fuerza, thus imploring (as it were) the in- 
ſtant interpoſition of that ſupreme judge in order 
to ſave him. Hier. Blanca Comment. de rebus 
Aragon. ap. Script. Hiſpanic. Piſtorii, vol. iii. 


p. 753. The abolition of the trial by combat 


facilitated the revival of 'appeals of this kind. 
The effects of this ſubordination, which appeals 
eſtabliſhed, in introducing attention, equity, and 
conſiſtency of deciſion into courts of judicature, 
were ſoon conſpicuous ; and almoſt al cauſes of 
importance were carried to be finally determined 
in the King's courts, Bruſſel, tom. i. 252. Va- 
rious circumſtances, which contributed towards 
the introduction and frequency of ſuch appeals 
are enumerated. De I Eſprit de Loix, liv. xxviii. 
c. 27. Nothing, however, was of ſuch effect 
as the attention which monarchs gave to the 


conſtitution and dignity of their courts of juſtice. 
5 It 
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It was the ancient cuftom for the feudal monarchs 
to prefide themſelves in their courts, and to ad- 
miniſter juſtice in perſon. Marculf. lib. i. & 25. 
Murat. Diſſert. xxxi. Charlemagne, whilſt he 
was dreſſing, ufed to call parties into his pre- 


ſence, and having heard and conſidered the ſub- 


ject of litigation, gave judgment concerning it. 
Eginhartus vita Caroli magni, cited by Madox 
Hiſt. of Exch-quer, vol. 1. p. gi. This cbuld 
not fail of rendering their courts reſpectable. St. 
Louis, who encouraged to the utmoſt the prac- 
tice of appeals, revived this antient cuſtom, and 
adminiſtered juſtice in perſon with all the anci- 
ent ſimplicity. “ I have often ſeen the faint,” 
ſays Joinville, “ fit under the ſhade of an oak 
in the wood of Vincennes, when all who had any 
complaint, freely approached him. At other 
times he gave orders to ſpread a carpet in a gar- 
den, and ſeating himſelf upon it, heard the 
cauſes that were brought before him.” Hift. de 
St. Louis, p. 13. edit. 1761. Princes of infe- 
rior rank, who poſſeſſed the right of juſtice, 
fometimes diſpenſed it in perfon, and preſided in 
their tribunals. Two inſtances of this occur 
with reſpect to the Dauphines of Vienne. Hiſt. 


de Dauphiné, tom. i. p. 18. tom. ii. p. 257. 


But as Kings and Princes could not decide every 
cauſe in perſon, nor bring them all to be deter- 
mined in the ſame court; they appointed Baillis, 
with a right of juriſdiction, in different diſtricts 
of their kingdom. Theſe poſfeſſed powers ſome- 
what ſimilar to thoſe of the ancient Comrtes. It 
was towards the end of the twelfth century, and 
beginning of the thirteenth, that this office was 
firſt inftituted in France. Bruſſel, hv. ii. c. 35. 
When the King had a court eſtabliſhed in diffe- 
rent quarters of his domintons, this invited his 
ſubjects to have recourſe to it. It was the pri- 
rate intereſt of the Baillis, as well as an 2 
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of publick policy, to extend their juriſdiction. 
They took advantage of every defect in the 
rights of the barons, and of every error in their 
proceedings, to remove cauſes out of their courts, 
and to bring them under their own cognizance. 
There was a diſtinction in the feudal law, and 


an extremely ancient one, between the high juſ- . 


tice and the low. Capitul. 3. A. D. 812.4 4. 
A. D. 815. & 3. Eſtabl. de St. Louis, liv. 1. c. 
40. Many barons poſſeſſed the latter juriſdicti- 
on who had no title to the former. The former 
included the right of trying crimes of every kind, 
even the higheſt; the latter was confined to 
petty treſſpaſſes. This furniſhed endleſs pretexts 
for obſtructing, reſtraining, and reviewing the 
proceedings in the baron courts. Ordon. ii. 457. 
$ 25. 458. § 29. A regulation of greater 
importance ſucceeded the inſtitution of Baillis. 
The King's ſupreme court or parliament was 
rendered fixed as to the place, and conſtant as 
to the time, of its meetings. In France, as well 
as in the other feudal kingdoms, the King's court 
of juſtice was originally ambulatory, followed 
the perſon of the monarch, and was held only 
during ſome of the great feſtivals. Philip Au- 
guſtus, A. D. 1305, rendered it ſedentary at 
Paris, and continued its terms during the greater 
part of the year. Paſquier Recherches, liv. ii. 
c. 2 and 3, &c. Ordon. tom. i. p. 366. § 62. 
He and his ſucceſſors veſted extenſive powers in 
that court ; they granted the members of it ſeve- 
ral privileges and diſtinCtiohs which it would be 


tedious to enumerate. Paſquier, ib. Velly hiſt. de 


France, tom. vii. p. 307. Perſons eminent for 
integrity and ſkill in law were appointed judges 
there. Ib. By degrees the final deciſion of all 
cauſes of importance was brought into the par- 
liament of Paris, and the other parliaments 
which adminiſtered juſtice in the King's name, 

in 
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in different provinces of the kingdom. This 
juriſdiction, however, the parliament of Paris 


acquired very flowly ; and the great vaſſals of 


the crown made violent efforts in order to ob- 
ſtruct the attempts of this parliament to extend 
its authority. Towards the cloſe of the thir- 
teenth century, Philip the Fair was obliged to 
prohibit his parliament from taking cognizance 
of certain appeals brought into it from the courts 
of the Count of Bretagne, and to recognize his 
right of ſupreme and final juriſdiction. Me- 
moires pour ſervir de Preuves a I Hiſtoire de 
Bretagne par Morice, tom. 1. p. 1037. 1074. 
Charles VI, at the end of the following century 
was obliged to confirm the rights of the Dukes 
of Bretagne in more ample form. Ibid. tom. ii. 
p. 580, 581. So violent was the oppoſition of 
the barons to this right of appeal, which they 
conſidered as fatal to their privileges and power, 
that the authors of the Encyclopedie have men- 
tioned ſeveral inſtances in which barons put to 
death, or mutilated ſuch perſons as ventured to 
appeal from the ſentences pronounced in their 
courts, to the parliament of Paris, tom. xii, 
Art. Parlement, p. 25. 


Tux progreſs of juriſdiction in the other feu- 
dal kingdoms was in a great meaſure ſimilar to 


that which we have traced in France. In Eng- 


land, the terrRorial juriſdiction of the barons 


was both ancient and extenſive. Leg. Edw. 
Conf. N“ 5 and 9. After the Norman conqueſt 
it became more ſtrictly feudal; and it is evident 
from facts recorded in the Engliſh hiſtory, as 
well as from the inſtitution of Counties Palatine, 
which I have already mentioned, that the uſur- 
pations of the nobles in England were not in- 
ferior to thoſe of their contempories on the con- 
tinent. The ſame expedients were employed to 

cireumſcribe 


PROOFS AND ILLUSTRATIONS. 


circumſcribe or aboliſh thoſe dangerous juriſ- 
dictions. William the Conqueror *ſtabliſhed a 
conſtant court in the hall of his palace; from 
which the four courts now entruſted with the 
adminiſtration of juſtice in England took their 
riſe. Henry II. divided his kingdom into ſix 
circuits, and ſent itinerant judges to hold their 
courts in them at ſtated ſeaſons. Blackſtone's 
Commentaries on the Laws of England, vol. 
ii. p. 57. Juſtices of peace were appointed in 
every county by ſubſequent monarchs ; to 
whoſe juriſdiction the people gradually had re- 
courſe in many civil cauſes. The privileges of 
the Counties Palatine were gradually limited; 
with reſpect to ſome points they were aboliſhed; 
and the adminiſtration of juſtice was brought 
into the King's courts, or before judges of his 
appointment. The ſeveral ſteps taken for this 
purpoſe are enumerated in Dalrymple's Hiſtory 
of Feudal Property, chap. vii. 


Is Scotland the uſurpations of the nobility 


were more exorbitant than in any other feudal 
kingdom. The progreſs of their encroachments, 
and the methods taken by the crown to limit or 
aboliſh their territorial and independant juriſ- 
ditions, both which. I had occaſion to conſider 
and explain in a former work, differed very 
little from thoſe of which I have now given the 
detail. Hiſtory of Scotland, vol.4. p. 45. 


I sy0uLD perplex, myſelf and my readers in 


the labyrinth of German juriſprudence, were I 


to attempt to delineate the progreſs of juriſ- 
diction in the Empire, with a minute accuracy. 
It is ſufficient to obſerve, that the authority 
which the Aulick conncil and Imperial chamber 
now poſſeſs, took its riſe from the ſame abuſe 
of territorial juriſdiction, and was acquired in 
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the ſame manner that the royal courts attained 
influence in other countries. All the important 
facts with reſpect to both theſe particulars may 
be found in Phil. Datt, de pace publica Imperii, 
lib. iv. The capital articles are pointed out in 
Pfeffel Abrege de I'Hiſtoire & Droit publique 
d'Allemagne, p. 556, 581; and in Trait du 
Droit publique de 'Empire, par M. le Coq. de 
Villeray. The two laſt treatiſes are of great 
authority, having been compoſed under the eye 
of M. Schoepflin of Straſburg, one of the ableſt 
publick lawyers in Germany. 


NOTE XXIV. Seer. I. p. 66. [AA]. 


It is not eaſy to fix with preciſion the period 


at which Eccleſiaſticks firſt began to claim ex- 


emption from the civil juriſdiction. It is certain, 
that during the early and pureſt ages of the 
church, they pretended to no ſuch immunity. 
The authority of the civil magiſtrate extended 
to all perſons, and to all cauſes. This fact has 
not only been clearly eſtabliſned by Proteſtant 
authors, but is admitted by many Roman Ca- 
tholicks of eminence, and particularly by the 
writers in defence of the liberties of the Gal- 
lican church. There are ſeveral original papers 
publiſhed by Muratori, which ſhew that, in the 


ninth and tenth centuries, cauſes of the greateſt ' 


importance relating to eccleſiaſticks were till 
determined by civil judges. Antiq. Ital. vol. 
v. diſſert. Ixx. Proofs of this are produced 
likewiſe by M. Houard, Anciennes Loix des 
Francois, &c. vol. i. p. 209. Eccleſiaſticks did 
not ſhake off all at once their ſubjection to civil 
courts. This privilege, like their other uſurp- 
ations, was gained ſlowly, and ſtep by ſtep. 
This exemption ſeems at firſt to have been 
merely an act of complaiſance, flowing from 
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veneration for their character. Thus from a 
charter of Charlemagne in favour of the church 
of Mans, A. D. 796, to which M. Abbe de 
Foy refers in his Notice de Diplomes, tom. i. p. 
201, that monarch directs his judges, if any 
difference ſhould ariſe between the adminiſtrators 
of the revenues of that church and any perſon 
whatever, not to ſummon the adminiſtrators to 
appear in mallo publico; but firſt of all to meet 
with them, and to endeavour to accommodate 
the difference in an amicable manner. This in- 
dulgence was in proceſs of time improved into 


a legal exemption z which was founded on the 


ſame ſuperſtitious reſpe& of the laity for the 
clerical character and function. A remarkable 
inſtance of this occurs in a charter of Frederick 
Barbaroſſa, A. D. 1172, to the monaſtery of 
Altenburg. He grants them judiciam non tan- 
tum ſanguinolentis plagæ, ſed vitæ & mortis; 
he prohibits any of the royal judges from diſ- 
turbing their juriſdiction; and the reaſon which 
he gives for this ample conceſſion is, nam quo- 
rum, ex Dei gratia, ratione divini miniſterii onus 
leve eſt, & jugum ſuave; nos penitus nolumus 
illius oppreſſionis contumelia, vel manu Laica 
fatigara, Mencken. Script. rer. Germ. vol, iii. 
p. 1067, 


IT is not neceſſary for illuſtrating what is con- 
tained in the text, that I ſhould deſcribe the 
manner in which the code of the canon law was 
compiled, and ſhew that the doctrines in it moſt 
favourable to the power of the clergy, are found- 
ed on ignorance, or ſupported by fraud and for- 
gery. The reader will find a full account of 
theſe in Gerard, Van. Maſtricht, Hiſtoria Juris 
Eccleſiaſtici, & in Science de Government par 
M. Real, tom. vii. c. 1. & 3. 2, 3, &c. The 


hiſtory of the progreſs and extent of eccleſiaſti- 
Y cal 
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cal juriſdiction, with an account of the arts 
which the clergy employed in order to draw 
cauſes of every kind into the ſpiritual courts, is 
no leſs curious, and would throw great light up- 
on many of the cuftoms and inſtitutions of the 
dark ages; but it is likewiſe foreign from the 
preſent ſubject. Du Cange in his Gloſſary, voc. 
Curia Chriſtianitatis, has collected moſt of the 
cauſes with reſpect to which the clergy arrogated 
an excluſive juriſdiction, and refers to the au- 
thors, or original papers, which confirm his ob- 
fervations. Giannore in his Civil Hiſtory of 
Naples, lib. xix. & 3. has ranged thefe under 
proper heads, and ſcrutinizes the pretenſions of 
the church with his uſual boldneſs and diſcern- 
ment. M. Fleury obſerves, that the clergy 
multiplied the pretexts for extending the autho- 
rity of the ſpiritual courts, at ſuch a rate, that 
it was in their power to withdraw every perſon 
and every cauſe from the juriſdiction of the civil 
magiftrate. Hift. ecclef. tom. xix. Diſc. Prelim. 
16. But how ill founded ſoever the juriſdiction 
of the clergy may be, or whatever might be the 
abuſes to which their manner of exerciſing it 
gave riſe, the principles and forms of their ju- 
riſprudence were far more perfect than that which 
was known in the civil courts. It is probable 
that eccleſiafticks never ſubmitted, during any 
period of the middle ages, to the laws contained 
in the codes of the barbarous nations, but were 
governed entirely by the Roman law, They re- 
gulated all their tranſactions by ſuch of its max- 
ims as were preſerved by tradition, or were con- 
tained in the Theodoſian code, and other books 
extant among them. This we learn from a cuſ- 
tom which prevailed univerſally in thoſe ages. 
Every perſon was permitted to chuſe among the 
* various codes of laws then in force, that to 
which he was willing to conform. In any tranſ- 
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action of importance, it was uſual for the per- 
ſons contracting to mention the law to which 
they ſubmitted, that it might be known how 
any controverſy that ſhould ariſe between them 
was to be decided. Innumerable proofs of this 
occur in the' charters of the middle ages. But 
the clergy conſidered it as ſuch a valuable pri- 
vilege of their order to be governed by the Ro- 
man law, that when any perſon entered into holy 
orders, it was uſual for him to renounce the 
laws to which he had been formerly ſubject, and 
to declare that he now ſubmitted to the Roman 
hw. Conſtat me Johannem clericum, filium 
quondam Verandi, qui profeſſus ſum, ex natione 
mea, lege vivere Langobardorum, ' ſed tamen, 
pro honore eccleſiaſtico, lege nunc videor vivere 
Romana. Charta, A. D. 1072. Farulfus preſ- 
byter qui profeſſus ſum, more ſacerdotii mei, 
lege vivere Romana. Charta, A. D. 1075. Mu- 
ratori Antichita Eſtenſi. vol. i. p. 78. See like- 
wiſe Houard Anciennes Loix des Frangois, &c. 
vol. i. p. 203. | 


Tur code of the canon law began to be com- 
piled early in the ninth century. Mem. de 
Acad. des Inſcript. tom. xviii. p. 346, &c. It 
was above two centuries after that before any 
collection was made of thoſe cuſtoms, which 
were the rule of judgment in the courts of the 
barons. Spiritual judges decided, of courſe, 
according to written and known laws; lay 
judges, left without any fixed guide, were di- 
rected by looſe traditionary cuſtoms, But be- 
ſides this general advantage of the canon law, 
its forms and principles were more conſonant to 
reaſon, and more favourable to the equitable 
deciſion of every point in controverſy, than thoſe 
which prevailed in lay courts. It appears from 
Notes XXI. and XXII. concerning private 
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wars, and the trial by combat, that the whole 
ſpirit of eccleſiaſtical juriſprudence was adverſe 
ro theſe ſanguinary cuſtoms which were deſtruc- 
tive of juſtice ; and the whole force of eccleſi- 
aſtica] authority was exerted to aboliſh them, 
and to ſubſtitute trials by law and evidence in 
their room. Almoſt all the forms in lay courts 
which contribute to eſtabliſh, and continue to 
preſerve order in judicial proceedings, are bor- 
rowed from the canon law. Fleury Inſtit. du 
droit canon. part iii. c. 6. p. 52. St. Louis in his 
Eſtabliſſemens confirms many of his new regu- 
lations concerning property, and the adminiſtra- 
tion of juſtice, by the authority of the canon 
law, from which he borrowed them. Thus, 
for inſtance, the firſt hint of attaching move- 
ables for the recovery of a debt, was taken from 
the canon law. Eſtabl. liv. ii. c. 21. and 40. 
And likewiſe the ceſſio bonorum, by a perſon 
who was inſolvent. Ibid. In the ſame manner, 
he eſtabliſhed new regulations with reſpect to the 
effects of perſons dying inteſtate, liv. i. c. 89. 
Theſe, and many other ſalutary regulations, the 
Canoniſts borrowed from the Roman law. Many 


other examples might be produced of more per- 


fect juriſprudence in the canon law than was 
known in lay courts. For that reaſon it was 


deemed an high privilege to be ſubje& to eccle- 


ſiaſtical juriſdiction. Among the many immu- 
nities, by which men were allured to engage in 
the dangerous expeditions for the recover of the 
Holy Land, one of the moſt conſiderable was 
the declaring ſuch as took the Croſs to be ſub- 
ject only to the ſpiritual courts. See Note XIII. 
and Du Cange, voc. crucis privilegia. 
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NOTE XXV. Sgr. I. p. 68. [BB.] 


Tux rapidity with which the knowledge and 
ſtudy of the Roman law ſpread over Europe, is 
amazing. The copy of the Pandects was found 
at Amalphi, A. D. 1137. Irnerius opened a 
college of civil law at Bologna a few years after. 
Giann. Hiſt. Book xi. c. 2. It began to be taught 
as a part of academical learning in different parts 
of France before the middle of the century. 
Vacarius gave lectures on the civil law at Oxford, 
as early as the year 1147. A regular ſyſtem of 
feudal law, formed plainly in imitation of the 
Roman code, was compoſed by two Milaneſe 
lawyers about the, year 1150. Gratian publiſhed 
the code of canon law, with large additions 
and emendtiaons, about the ſame time. - The 
earlieſt collection of thoſe cuſtoms, which ſerved 
as the rules of deciſion in the courts of juſtice, is 
the Aſſes de Jeruſalem, They were compiled, 
as the preamble informs us, 1n the year 1099, 
and are called Jus Conſuetudinarium quo rege- 
batur regnum orientale. Willerm. Tyr. lib. 
xix. c. 2. But peculiar circumſtances gave oc- 
caſion to this early compilation. The victorious 
Cruſaders ſettled as a colony in a foreign country, 
and adventurers from all the different nations of 
Europe compoſed this new ſociety. It was neceſ- 
fary, on that account, to aſcertain the laws and 
cuſtoms which were to regulate the tranſactions 
of buſineſs, and the adminiſtration of juſtice 
among them. But in no country of Europe was 
there, at that time, any collection of cuſtoms, 
nor had any attempt been made to render law 
fixed. The firſt undertaking of that kind was 
by Glanville, Lord Chief Juſtice of England, in 
his Tractatus de Legibus & Conſuetudinibus 
Angliæ, compoſed. about the year 1181. The 
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Regiam Majeſtatem in Scotland, aſcribed to 


David I. ſeems to be an imitation, and a ſervile 


one of Glanville. Several Scottiſh Antiquaries, 
under the influence of that pious credulity, which 
diſpoſes men to aſſent, without heſitation, to 
whatever they deem for the honour of their na- 
tive country, contend zealouſly that the Regiam 
Majeſtatem is a production prior to the treatiſe 
of Glanville; and have brought themſelves to 
believe that a nation in a ſuperior ſtare of im- 
provement botruwed its laws and inſtitutions, 
from one conſiderably leſs advanced in its politi- 
cal progreſs. The internal evidence (were it my 
province to examine it) by which this theory 
might be refuted, is, in my opinion, deciſive. 
The external circumſtances which have ſeduced 
Scottiſh authors into this miſtake, have been ex- 
plained with ſo much preciſion and candour by 
Sir David Dalrymple, in his Examination of ſome 
of the arguments for the high antiquity of Re- 
giam Majeſtatem, Edin. 1769, 4to, that it is to 
be hoped the controverſy will not be again 
revived. Pierre de Fontaines, who tells us that 
he was the firſt wha had attempted ſuch a work 
in France, compaſed: his: Conſeil, which contains 
an account of the cuſtoms of the country of Ver- 
mandois, in the reign of St, Louis, which began 


A. D. 1226. Beumamir, the author of the 


Conflumes de Brau voiſis, lived about the ſame 
time. The Eſtabliſſemens of St. Louis, contain- 
ing a large collection of the cuſtoms which pre- 
vailed within the royal domains, were publiſhed 
by the authority of that monarch. As ſoon as 
men became acquainted with the advantages of 
having written cuſtoms and laws to which they 
could have recourſe on every occaſion, the me- 
thod of collecting them became common. Charles 
VII. of France, by an ordonance, A. D. 1453, 
appointed the cuſtomary laws in every 3 
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of France to be collected and arranged. Velley 
and Villaret. Hiſtoire, tom. xvi. p. 113. His 
ſucceſſor, Louis XI. renewed the injunction. 


But this ſalutary undertaking hath never been 


fully executed, and the French juriſprudence re- 
mains more obſcure and uncertain than if theſe 
prudent regulations of their monarchs had taken 
effect. A practice was eſtabiſhed in the middle 
ages, which affords the cleareſt proof that judges, 
while they had no other rule to direct their de- 
crees but unwritten and traditionary cuſtoms, 
were often at a loſs how to find out the facts and 
principles, according to which they were bound 
to decide. They were obliged in dubious caſes 
to call a certain number of old men, and to lay 
the caſe before them, that they might inform 
them what was the practice or cuſtom with re- 


gard to the point, This was called Enguefte par 


tourbe. Du Cange, voc. Turba. The effects 
of the revival of the Roman juriſprudence have 
been explained by M. de Monteſquieu, liv: xxviit. 
c. 42, and by Mr. Hume, Hiſt. of England, vol. 
Il. p. 441. | have adopted many of their ideas. 
Who can pretend to review any ſubject which 
ſuch writers have conſidered, without receiving 
from them light and information ? At the ſame 
time I am convinced that the knowledge of the 
Roman law was not ſo entirely loſt in Europe 
during the middle ages, as is commonly believ- 
ed. My ſubject does not require me to examine 
this point. Many ſtriking facts with regard to 
it are collected by Donato Antonio d'Aſti Dall' 
Uſo e autorita della regione civile nelle provin- 
cie dell' Imperio Occidentale. Nap. 1751. 2 
vol. 8vo. 


Tram the civil law is intimately connected 
with the municipal juriſprudence in ſeveral coun- 


tries of Europe, is a fact ſo well known, that it 
needs 
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needs no illuſtration. Even in England, where 
the common law is ſuppoſed to form a ſyſtem 
perfectly diſtinct from the Roman code, and al. 


though ſuch as apply in that country to the — 


of the common law boaſt of this diſtinction wi 
ſome degree of affectation, it is evident that many 
of the ideas and maxims of the civil law are in- 
corporated into the Engliſh juriſprudence. This 
is well illuſtrated by the ingenious and learned 
author of Obſervations on the Statutes, chiefly 
the more ancient. 2d edit. p. 66. 


NOTE XXVI. Sgœr. I. p. 70. [CC], 


Tur whole hiſtory of the middle ages makes 
it evident, that war was the ſole profeſſion of 
gentlemen, and the only object attended to in 
their education. Even after ſome change in 


manners began to take place, and the civil arts - 


of life had acquired ſome reputation, the ancient 
ideas with reſpect to the accompliſhments neceſ- 
ſary for a perſon of noble birth, continued long 


in force, In the Memoires de Fleuranges, p. 9, 


&c. we have an account of the youthful exerciſes 
and occupations of Francis J. and they are alto- 
gether martial and athletic. That father of let- 
ters owed his reliſh for them, not to education, 
but to his own good ſenſe, and good taſte. The 


manners of the ſuperior order of eccleſiaſtics 


during the middle ages, furniſh the ſtrongeſt 
proof that the diſtinction of profeſſions was hardly 
known in Europe. The functions and charac- 
ter of the clergy are obviouſly very different from 
thoſe of laymen ; and among the inferior orders 
of churchmen, this conſtituted a diſtinct charac- 
ter ſeparate from that of other citizens. But the 
dignified eccleſiaſtics, who were frequently of 
noble birth, were above ſuch a diſtinction; they 
retained the idea of what belonged to them as 

gentlemen, 
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gentlemen, and in ſpite of the decrees of Popes, 
or the canons of councils, they bore arms, led 
their vaſſals to the field, and fought at their head 
in battle. Among them the prieſthood was 
ſcarcely a ſeparate profeſſion; the military accom- 
pliſhments which they thought eſſential to them 
as gentlemen, were cultivated ; the theological 
ſcience, and pacific virtues ſuitable ro their ſpi- 
ritual function, were neglected and deſpiſed. 


As ſoon as the ſcience of law became a labo- 
rious ſtudy, and the practice of it a ſeparate 
profeſſion, ſuch as roſe to eminence 1n it obtain- 
ed honours formerly appropriated to ſoldiers. 
Knighthood was the moſt illuſtrious mark of 
diſtinction during ſeveral ages, and conferred 
privileges to which rank or birth alone were not 
entitled. To this high dignity perſons eminent 
for their knowledge of law were advanced, and 
by that, were placed on a level with thoſe whom 
their military talents had rendered conſpicuous. 
Miles Juſtitiæ, Miles Literatus, became common 
titles, Matthew Paris mentions ſuch knights as 
early as A. D. 1251. If a judge attained a cer- 
tain rank in the courts of juſtice, that alone gave 
him a right to the honour of knighthood. Paſ- 
quier Recherches, liv. xi. c. 16. p. 140. Diſſer- 
tations hiſtoriques ſur la Chevalerie par Honore 
de Sainte Marie, p. 164, &c. A profeſſion that 
led to offices, which enobled ſuch as held them, 
grew into credit, and the people of Europe be- 
came accuſtomed to ſee men riſe to eminence by 
civilas well as military talents, 


NOTE XXVII. Sect. I. p. 73. [DD]. 


Tur chief intention of theſe notes, was to 
bring at once under the view of my readers, 
ſuch facts and circumſtances as tend to illuſtrate 

or 
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or confirm what is contained in that part of the 


hiſtory to which they refer. When theſe lay 
ſcattered in many different authors, and were 
taken from books not generally known, or which 
it would be diſagreeable to conſult, I thought it 
would be of advantage to collect them together. 
But when every thing neceſſary for the proof or 
illuſtration of my narrative or reaſonings may 
be found in any one book which is generally 
known, or deſerves to be ſo, I ſhall ſatisfy my- 
ſelf with referring to it. This is the caſe with 
reſpect to Chivalry. Almoſt every fact which I 
have mentioned in the text, together with many 
other curious and inſtructive particulars concern- 
ing this ſingular inſtitution, may be found in 
Memoires fur Pancienne Chevalerie conſideree 
comme un eſtabliſſement politique & militaire, 


par M. de la Curne de St. Palaye. 


NOTE XXVIII. S ser. HI. p. 77. [EE]. 


Tux ſubject of my enquiries does not call me 
to write a hiſtory of the progreſs of ſcience. The 
facts and obſervations which J have produced, 
are ſufficient to illuſtrate the effects of its pro- 
greſs upon manners and the ſtate of ſociety. 
While ſcience was altogether extinct in the weſ- 


tern parts of Europe, it was cultivated in Con- 


ſtantinople and other parts of the Grecian Em- 
pire. But the ſubtile genius of the Greeks turned 
almoſt entirely to theological diſputation. The 
Latins borrowed that ſpirit from them ; and many 
of the controverſies which ſtill occupy, and di- 
vide theologians, took their riſe among the 


Greeks, from whom the other Europeans de- 


rived a conſiderable part of their knowledge. 
See the teſtimony of Æneas Sylvius, ap. Conrin- 
gium de annq. academics, p. 43. Hiſtoire li- 
teraire de France, tom. vii. p. 113, &c, tom. 
| IX. 
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ix. p. 151, &c. Soon after the Empire of the 
Caliphs was eſtabliſhed in the Eaſt, ſome illuſ- 
trious princes aroſe among them, who encou- 
raged ſcience. But when the Arabians turned 
their attention to the literature cultivated by the 
ancient Greeks and Romans, the chaſte and cor- 
rect taſte of their works of genius appeared frigid 
and unanimated to a people of a more warm 
imagination, It was impoſſible for them to ad- 
mire the poets and hiſtorians of Athens, or of 
Rome; but they were ſenſible of the merit of 
their philoſophers. The operations of the intel- 
lect are more fixed and uniform than thaſe of 
the fancy or taſte, Truth makes an impreſſion 
nearly the ſame in every place; the ideas of 
what is beautiful, elegant, or ſublime, vary in 
different climates, The Arabians, though they 
neglected Homer, tranſlated the moſt eminent of 


the Greek philoſophers into their own language 


and, guided by their precepts and diſcoveries, 


applied themſelves with great ardour to the ſtudy 


of geometry, aſtronomy, medicine, dialectics, 
and metaphyſics. In the three former they made 
conſiderable and uſeful improvements, which 
have contributed not a little to advance thoſe 
ſciences to that high degree of perfection which 
they have attained. In the two latter, they choſe 
Ariſtotle for their guide, and refining on the 
ſubtle and diſtinguiſhing ſpirit which characte- 
rizes his philoſophy, they rendered it altogether 
frivolous or unintelligible. The ſchools eſta- 
bliſhed in the Eaſt for teaching and cultivating 
theſe ſciences, were in high reputation. They 
communicated. their love of ſcience to their 
countrymen, who conquered Aſia and Spain; 
and the ſchools inſtituted there were little inferior 
in fame to thoſe in the Eaſt. Many of the per- 
ſons who diſtinguiſhed themſelves: by their pro- 
fictency in ſcience in the twelfth and thirteenth 

centuries, 
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centuries, were educated among the Arabians. 
Bruckerus collects many inſtances of this, Hiſtor. 
Philoſ. v. iii. p. 681, &c. Almoſt all the men 
eminent for ſcience during ſeveral centuries, 
were inſtructed in the philoſophy of the Arabians. 
The firſt knowledge of the Ariſtotelian philoſo- 
phy in the middle ages, was acquired by tranf- 
lations of his works out of the Arabick. The 
Arabian commentators were deemed the moſt 
ſkilful and authentic guides in the ſtudy of his 
ſyſtem. Conring. antiq. acad. Diff. iu. p. 95, 
&c. Supplem. p. 241, &c. Murat. antiquit. Ital. 
vol. iii. p. 932, &c. From them the School- 
men derived the genius and principles of their 
philoſophy, which contributed ſo much to re- 
tard the progreſs of true ſcience. 


Tat eſtabliſhment of Colleges or Univerſities 
is a remarkable zra in literary hiſtory. The 
ſchools in cathedrals and monaſteries confined 
themſelves chiefly to the teaching of grammar. 
There were only one or two maſters employed in 
that office. But in colleges, profeſſors were ap- 
pointed to teach all the different parts of ſcience. 
The courſe or order of education was fixed. The 
time that ought to be allotted to the ſtudy of 
each ſcience was aſcertained. A regular form of 
trying the proficiency of ſtudents was preſcribed; 
and academical titles and honours were conferred 
on ſuch as aquitted themſelves with approbati- 
on. A good account of the origin and nature 
of theſe 1s given by Seb. Bacmeiſterus Antzqui- 
tates Roſtochienſes, five, Hiſtoria Urbis & Aca- 
demiæ Roſtoch. ap. Monumenta inedita Rer. 


Germ. per E. J. de Weſtphalen, vol. iii. p. 781. 
Lipſ. 1743. The firſt obſcure mention of theſe 


academical degrees in the Univerſity of Paris 
(from which the other univerſities in Europe 
have borrowed moſt of their cuſtoms and inſti- 

| tutions) 
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tutions) occurs A. D. 1215. Crevier. hiſt. de 
univ. de Paris, tom. i. p. 296, &c. They 
were completely eſtabliſhed A. D. 1231. Ib. 
248. It is unneceſſary to enumerate the ſeveral 
privileges to which batchelors, maſters, and doc- 
tors were entitled. One circumſtance is ſuffici- 
cient to demonſtrate the high degree of eſtima- 
tion in which they were held. Doctors in the 
different faculties contended with knights for 
precedence, and the diſpute was terminated in 
many inſtances by advancing the former to the 
dignity of knighthood, the high prerogatives of 
which I have mentioned. It was even aſſerted, 
that a doctor had a right to that title without 
creation, Bartolus taught — doctorem aCtu- 
aliter regentem in jure civili per decennium effi- 
ci militem ipſo facto. Honore de St. Marie Diſ- 
ſert. p. 165. This was called Chevalerie de lec- 
tures, and the perſons advanced to that dignity, 
milites Clerici. Theſe new eſtabliſhments for 
education, together with the extraordinary ho- 
nours conferred on learned men, greatly en- 
creaſed the number of ſcholars. In the year 
1262, there were ten thouſand ſtudents in the 
univerſity of Bologna; and it appears from the 
hiſtory of that univerſity, that law was the only 
ſcience taught in it at that time. In the year 
1340, there were _ thouſand in the univerſity 
of Oxford. Speed's Chron. ap. Anderſon's Chro- 
nol. Deduction of Commerce, vol. i. p. 172. In 
the ſame century, ten thouſand perſons voted in 
a queſtion agitated in the univerſity of Paris; and 
as graduates alone were admitted to that privi- 
lege, the number of ſtudents muſt have been 


vaſtly great. Velly Hiſt. de France, tom. xi. 


P. 147. There were indeed few univerſities in 
Europe at that time; but ſuch a number of ſtu- 
dents may nevertheleſs be produced as a proof 
of the extraordinary ardour with which men 
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turned to the ſtudy of ſcience in thoſe ages; it 
ſhows likewiſe that they already began to con- 
ſider other profeſſions than that of a ſoldier ag 
honourable and uſeful. 


NOTE XXIX. Secr. I. p. 78. {FF}. 


Tux great 2 of ſubjects which I have 
endeavoured to illuſtrate, and the extent of this 
upon which I now enter, will juſtify my adopt- 
ing the words of M. de Monteſquieu, when he 
begins to treat of commerce. The ſubject 
& which follows would require to be diſcuſſed 
© more at large; but the nature of this work 
does not permit it. I wiſh to glide on a tran- 
& quil ſtream; but I am hurried along by a 
„torrent.“ 


Many proofs occur in hiſtory of the little in- 
tercourſe between nations during the middle ages. 
Towards the cloſe of the tenth century, Count 
Bouchard intending to found a monaſtery at St. 
Maur des Foſſes, near Paris, applied to an abbot 
of Clugny in Burgundy, famous for his ſanctity, 
intreating him to conduct the monks thither. 
The language in which he addreſſed that holy 
man 1s ſingular : He tells him, that he had un- 
dertaken the labour of ſuch a great journey; that 
he was fatigued with the length of it, therefore 
hoped to obtain his requeſt, and that his jour- 
ney into ſuch a diſtant country ſhould not be in 
vain. The anſwer of the abbot is ſtill more ex- 
traordinary : He refuſed to comply with his de- 
fire, as it would be extremely fatiguing to go 
along with him into a ſtrange and unknown re- 
gion. Vita Burchardi venerabilis Comitis ap. 
Bouquet Rec. des Hiſt. vol. x. p. 351. Even ſo 
late as the beginning of the twelfth century, 
the monks of Ferriers, in the dioceſe of Sens, did 

not 
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not know that there was ſuch a city as Tournay 
in Flanders; and the monks of St. Martin of 
Tournay were equally unacquainted with the 
ſituation of Ferriers. A tranſaction in which 
they were both concerned, made it neceſſary for 
them to have ſome intercourſe. The mutual 
intereſt of both monaſteries prompted each to 
find out the ſituation of the other. After a 
long ſearch, which 1s particularly deſcribed, the 
diſcovery was made by accident, Herimannus 
Abbas de Reſtauratione de St Martini Torna- 
cenſis ap. Dacher. Spicel. vol. xii. p. 400. The 
ignorance of the middle ages, with reſpect to the 
ſituation and geography of remote countries, 
was ſtill more remarkable. The moſt ancient 
geographical chart- which now remains as a mo- 
nument of the ſtate of that ſcience in Europe 
during the middle ages, is found in a manu- 
ſcript of the Chronique de St. Denys. There 
the three parts of the earth, then known, are ſo 
repreſented, that Jeruſalem is placed in the mid- 
dle of the globe, and Alexandria appears to be 
as near to it as Nazareth. Mem. de l'Acad. des 
Belles Lettres, tom. xvi. p. 185. There ſeem 
to have been no inns or houſes of entertainment 
for the reception of travellers during the middle 
ages. Murat. Antiq. Ital. vol. iii. p. 581, &c. 
This is a proof of the little intercourſe which 
took place between different nations. Among 
people whoſe manners are ſimple, and who are 
ſeldom viſited by ſtrangers, hoſpitality is a vir- 
tue of the firſt rank. This duty of hoſpitality 
was ſo neceſſary in that ſtate of ſociety which took 
place during the middle ages, that it was not 
conſidered as one of thoſe virtues which men may 
practiſe or not, according to the temper of their 
minds, and the generofity of their hearts. Hoſ- 
pitality was enforced by ſtatytes, and ſuch as 
neglected this duty were liable to puniſhment. 
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turned to the ſtudy of ſcience in thoſe ages; it 
ſhows likewiſe that they already began to con- 
ſider other profeſſions than that of a ſoldier as 
honourable and uſeful. 


NOTE XXIX. Seer. I. p. 78. [FF]. 


Tur great Tobey of ſubjects which I have 
endeavoured to illuſtrate, and the extent of this 
upon which I now enter, will juſtify my adopt- 
ing the words of M. de Monteſquieu, when he 
begins to treat of commerce. The ſubject 
& which follows would require to be diſcuſſed 
« more at large; but the nature of this work 
* does not permit it. I wiſh to glide on a tran- 
« quil ſtream; but I am hurried along by a 
„torrent.“ | 


Maxx proofs occur in hiſtory of the little in- 
tercourſe between nations during the middle ages. 
Towards the cloſe of the tenth century, Count 
Bouchard intending to found a monaſtery at St. 
Maur des Foſſes, near Paris, applied to an abbot 
of Clugny in Burgundy, famous for his ſanctity, 
intreating him to conduct the monks thither. 
The language in which he addreſſed that holy 
man is ſingular : He tells him, that he had un- 
dertaken the labour of ſuch a great journey; that 
he was fatigued with the length of 
hoped to obtain his requeſt, and that his jour- 
ney into ſuch a diſtant country ſhould not be in 
vain. The anſwer of the abbot is ſtill more ex- 
traordinary : He refuſed to comply with his de- 
fire, as it would be extremely fatiguing to go 
along with him into a ſtrange and unknown re- 
gion. Vita Burchardi venerabilis Comitis ap. 
Bouquet Rec. des Hiſt. vol. x. p. 251. Even ſo 
late as the beginning of the twelfth century, 
the monks of Ferriers, in the dioceſe of Sens, did 

not 
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not know that there was ſuch a city as Tournay 
in Flanders; and the monks of St. Martin of 
Tournay were equally unacquainted with the 
ſituation of Ferriers. A tranſaction in which 
they were both concerned, made it neceſſary for 
them to have ſome intercourſe. The mutual 
intereſt of both monaſteries prompted each to 
find out the ſituation of the other. After a 
long ſearch, which is particularly deſcribed, the 
diſcovery was made by accident. Herimannus 
Abbas de Reſtauratione de St Martini Torna- 
cenſis ap. Dacher. Spicel. vol. xii. p. 400. The 
ignorance of the middle ages, with reſpect to the 
ſituation and geography of remote countries, 
was ſtill more remarkable. The moſt ancient 
geographical chart-which now remains as a mo- 
nument of the ſtate of that ſcience in Europe 
during the middle ages, is found in a manu- 
ſcript of the Chronique de St. Denys. There 
the three parts of the earth, then known, are ſo 
repreſented, that Jeruſalem is placed in the mid- 
dle of the globe, and Alexandria appears to be 
as near to it as Nazareth. Mem. de VAcad. des 
Belles Lettres, tom. xvi. p. 185. There ſeem 
to have been no inns or houſes of entertainment 
for the reception of travellers during the middle 
ages. Murat. Antiq. Ital. vol. iii. p. 581, &c. 
This is a proof of the little intercourſe which 
took place between different nations. Among 
people whoſe manners are ſimple, and who are 
ſeldom viſited by ſtrangers, hoſpitality is a vir- 
tue of the firſt rank. This duty of hoſpitality 
was ſo neceſſary in that ſtate of ſociety which took 
place during the middle ages, that it was not 
conſidered as one of thoſe virtues which men may 
practiſe or not, according to the temper of their 
minds, and the generoſity of their hearts. Hoſ- 
pitality was enforced by ſtatytes, and ſuch as 
neglected this duty were liable to puniſhment. 
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Quicunque hoſpiti venienti lectum, aut focum 


negaverit, trium ſolidorum inlatione mulctetur, 
Leg. Burgund. tit. xxxviii. & 1. Si quis homini 
aliquo pergenti in itinere manſionem vetaverit 
ſexaginta ſolidos componant in publico. Capitul. 
lib. vi. 8 82. This increaſe of the penalty, at a 
period ſo long after that in which the laws of the 
Burgundians were publiſhed, and when the ſtate 
of ſociety was much improved, is very remark- 
able. Other laws of the ſame purport are collect- 
ed by Jo. Fred. Polac. Syſtema Juriſprud. Ger- 
manicæ, Lipſ. 1733, p. 75. The laws of the 
Slavi were more rigorous than any that he men- 
tions; they ordained © That the moveables of an 
inhoſpitable perſon ſhould be confifcated, and his 
houſe burned. They were even ſo ſolicitous for 
the entertainment of ſtrangers, that they permit- 
ed the landlord to ſteal for the ſupport of his 
gueſt,” Quod noctu furatus fueris, cras appone, 
hoſpitibus. Rerum Mecleburgicar. lib. viii. a 
Mat. Jo. Beehr. Lipſ. 1951. p. 50. In conſe- 
quence of theſe laws, or of that ſtate of ſociety 
which made it proper to enact them, hoſpitality 
abounded while the intercourſe among men was 
inconſiderable, and ſecured the ſtranger a kind 
reception under every roof where he choſe to 
take ſhelter. This too, proves clearly, that the 
intercourſe among men was rare; for as ſoon as 


this increaſed, what was a pleaſure became a 


burden, and the entertaining of travellers was 
converted into a branch of commerce. 


Bur the laws of the middle ages afford a proof 
ſtill more convincing of the ſmall intercourſe be- 
tween different nations. The genius of the Feu- 
dal ſyſtem, as well as the ſpirit of jealouſy which 
always accompanies ignorance, concurred in diſ- 
couraging ſtrangers from ſettling in any country. 

a perſon removed from one province in a 2 
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dom to another, he was bound within a year and 
day to acknowledge himſelf the vaſſal of the 
baron in whoſe eſtate he ſettled; if he neglected 
to do ſo, he became liable to a penalty; and if 
at his death he neglected to leave a certain le- 
gacy to the baron within whoſe territories he re- 
ſided, all his goods were confiſcated. The hard- 
ſhips impoſed on foreigners ſettling in a ſtrange 
country, were till more intolerable. In more 


early times, the ſuperior lord of any territory in, 


which a foreigner ſettled, might ſeize his perſon, 
2nd reduce him to ſervitude. Very ftriking in- 
ſtances of this occur in the hiſtory of the middle 
ages. The cruel depredations of the Normans 
in the ninth century, obliged many inhabitants 
of the maritime provinces of France to fly into 
the interior part of the kingdom. But inſtead 
of being received with that humanity to which 
their wretched condition entitled them, they 
were reduced to a ſtate of ſervitude. Both the 
civil and eccleſiaſtical powers found it neceſſary 
to interpoſe, in order to put a ſtop to this bar. 
barous practice. Potgieſſer. de Statu Servor. lib. 
i. c. 1. F 16. In other countries, the laws per- 
mitted the inhabitants of the maritime provinces 
to reduce ſuch as were ſhipwrecked on their 


_ coaſt to ſervitude. Ibid. & 17. This barbarous 


cuſtom prevailed in many countries of Europe. 
The practice of ſeizing the goods of perſons who 
had been ſhipwrecked, and of confiſcating them 
as the property of the lord on whoſe manor they 
were thrown, ſeems to have been univerſal. De 
Weſtphalen Monum. inedita Rer. Germ. vol. iv. 
p. 907, &c. et Du Cange, voc. Laganum, Beehr. 
Rer. Mecleb. lib. p. 512. Among the ancient 
Welſh, three ſorts of perſons, a madman, a 
ſtranger, and a leper, might be killed with im- 
punity. Leges Hoel Dda, quoted in Obſervat. 


on the Statutes chiefly the more ancient, p. 22. 
Vor. I. Z M. de 
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M. de Lauriere produces ſeveral ancient deeds 
which prove that in different provinces of France, 
ſtrangers became the ſlaves of the lord on whoſe 
lands they ſettled. Gloſſaire du Droit Francois, 
Art. Aubaine, p. 92. Beaumanoir ſays, * that 
there are ſeveral places in France, in which if a 
ſtranger fixes his reſidence for a year and day, he 
becomes the ſlave of the lord of the manor.” 
Couſt. de Beauv. ch. 45. p. 254 As a practice 
ſo contrary to humanity could not ſubſiſt, the 
ſuperior lords found it neceſſary to reſt ſatisfied 
with levying certain annual taxes from aliens, 
or impoſing upon them ſome extraordinary du- 
ties or ſervices. But when any ſtranger died, 
he could not convey his effects by will ; and all 
his rea} as well as perſonal eſtate fell to the King, 
or to the lord of the barony, to the excluſion of 
his natural heirs. This is termed in France 
Droit d'Aubaine. Pref. de Laurier. Ordon. tom, 
i. p. 15. Bruſſel. tom. ii. p. 944. Du Cange, 
voc. Albani. Paſquier Recherches, p. $67- This 
practice of confiſcating the effects of ſtrangers 
upon their death was very antient. It is menti- 
oned, though very obſcurely, in a law of Char- 
lemagne, A. D. 813. Capitul. Baluz. p. 507. 
$ 5. Not only perſons who were born in a fo- 
reign country were ſubject to the Droit d' Au- 
baine, but in ſome countries ſuch as removed 


from one dioceſe to another, or from the lands 


of one baron to another. Bruſſel. vol. ii. p. 947, 
949. It is hardly poſſible to conceive any law 
more unfavourable to the intercourſe between 
nations. Something ſimilar to it, however, may 


be found in the ancient laws of every kingdom 


in Europe. With reſpect to Italy, ſee Murat. 
Ant. vol. ii. p. 14. It is no ſmall diſgrace to the 


French juriſprudence, that this barbarous, inhoſ- 


pitable cuſtom, ſhould ſtill remain in a nation 
ſo highly civilized. 
Tur 
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Tux confuſion and outrage which abounded 
under a feeble form of government, incapable of 
framing or executing ſalutary laws, rendered the 
communication between the different provinces 
of the ſame kingdom extremely dangerous, It 
appears from a letter of Lupus, abbot of Fer- 
rieres, in the ninth century, that the highways 
were ſo much infeſted by banditti, that it was 
neceſſary for travellers to form themſelves into 
companies or caravans, that they might be ſafe 
from the aſſaults of robbers. Bouquet Recueil 
des Hiſt. vol. vu. p. 515. The numerous regu» 
lations publiſhed by Charles the Bald in the ſame 
century, diſcover the frequency of theſe diſor- 
ders; and ſuch acts of violence were become fo 
common, that by many they were hardly con- 
ſidered as criminal. For this reaſon the inferior 
judges, called Centenarii, were required to take 
an oath, that they would neither commit any 
robbery themſelves, nor protect ſuch as were 
guilty of that crime. Capitul. edit. Baluz. vol. 
1. p. 63, 68. The hiſtorians of the ninth and 
tenth centuries give pathetic deſcriptions of theſe 
diſorders, Some remarkable paſſages to this 
purpoſe are collected by Mat. Jo. Beerh. Rer. 
Mecleb. lib. viii. p. 603. They became ſo fre- 
quent and audacious, that the authority of the 
civil magiſtrate was unable to repreſs them. The 
eccleſiaſtical juriſdiction was called in to aid it. 
Councils were held with great ſolemnity, the bo- 
dies of the ſaints were brought thither, and in 
preſence of their ſacred reliques, anathemas were 
denounced againſt robbers, and violators of the 
publick peace. Bouquet Recueil des Hiſt. tom; 
x. p. 360, 431, 536. One of theſe forms of 
excommunication, iſſued A. D. 988, is ſtill pre- 
ſerved, and is ſo ſingular, and compoſed with 
eloquence of ſuch a peculiar kind, that it will 
not perhaps be deemed unworthy of a place 
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here. After the uſual introduction, and men- 
tioning the outrage which gave occaſion to the 
anathema, it runs thus; . Obtenebreſcant oculi 
veſtri, qui concupiverunt; areſcant manus, qua? 
rapuerunt ; debilitentur omnia membra, quæ ad- 
juverunt. Semper laboretis, nec requiem inve- 
niatis, fractuque veſtri laboris privemini. For- 
midetis, & paveatis, à facie perſequentis, & non 
perſequentis hoſtis, ut tabeſcendo deficiatis. Sit 
portio veſtra cum Juda traditore Domini, in 
terra mortis et tenebrarum ; donec corda veſtra 
ad ſatisfactionem plenam convertantur.—Ne 
ceſſent a vobis he maledictiones, ſcelerum veſ- 
trorum perſecutrices, quamdiu permanebitis in 
peccato pervaſionis. Amen, Fiat, Fiat.” Bou- 
quet. Ib. p. 517. 


NOTE XXX. Seer. I. p. 83. [GG]. 


W1TH reſpe& to the progreſs of commerce 
which I have deſcribed, p. 83, &c. it may be 
obſerved, that the Italian ſtates carried on (ome 
commerce with the cities of the Greek empire, 
as early as the age of Charlemagne, and im- 
ported into their own country the rich commo- 
dities of the caſt. Murat. Antiq. Ital. vol. ii. p. 
882. In the tenth century, the Venetians had 
opened a trade with Alexandria in Egypt. Ibid. 


The inhabitants of Almalphi and Piſa had like- 


wiſe extended their trade to the ſame ports. 
Murat. Ib. p. 884. 885, The effects of the 
Cruſades in increaſing the wealth and commerce 
of the Italian ſtates, and particularly that which 
they carried on with the Eaſt, I have explained 
page 29th of this volume. They not only im- 
ported the Indian commodities from the Eaſt, 
but eſtabliſhed manufactures of curious fabric 
in their own country. Several of theſe are enu- 
merated by Muratori in his Diſſertations con- 
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cerning the arts and the weaving of the middle 
ages. Antiqu. Ital. vol. ii. p. 349, 399. They 
made great progreſs, particularly in the manu- 
facture of ſilk, which had long been peculiar to 
the eaſtern provinces of Aſia. Silk ſtuffs were 
of ſuch high price in ancient Rome, that only a 
few perſons of the firſt rank were able to purchaſe 
them. Under Aurelian, A. D. 270, a pound 
of ſilk was equal in value to a pound of gold. 
Abſit ut auro fila penſentur: Libra enim auri 
tunc libra ſerici fuit. Vopiſcus in Aureliano, 
Juſtinian, in the ſixth century, introduced the 
art of rearing ſilk- worms into Greece, which 
rendered the commodity ſomewhat more plen- 
tiful, though ſtill it was of ſuch great value, as 
to remain an article of luxury or magnificence, 
reſerved only for perſons of the firſt order, or 
for public ſolemnities. Roger I. King of Sicily, 
about the year 1130, carried off a number of 
artificers in the ſilk trade from Athens, and ſet- 
tling them in Palermo, introduced the culture of 
ſilk into his kingdom, from which it was com- 
municated to ather parts of Italy. Gianon. 
Hiſt. of Naples, b. xi. c. 7. This ſeems to 
have rendered filk ſo common, that about the 
middle of the fourteenth century, a thouſand 
citizens of Genoa appeared in one proceſſion clad 
in ſilk robes. Sugar is likewiſe a production of 
the Eaſt. Some plants of the ſugar-cane were 
brought from Aſia; and the farſt attempt to 
cultivate them in Sicily was made about the 
middle of the twelfth century. From thence 
they were tranſplanted into the ſouthern pro- 
vinces of Spain. , From Spain they were carried 
to the Canary and Madeira ifles, and at length 
into the new world. Ludovico Guicciardini, in 
enumerating the goods imported into Antwerp, 
about the year 1.560, mentions the ſugar which 


they received from Spain and Portugal as a con- 
ſiderable 
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ſiderable article. He deſcribes that as the pro- 
duct of the Madeira and Canary iſlands. Deſ- 
critt. de Paeſi Baſſi, p. 180, 181. The ſugar- 


cane was introduced into the Weſt-Indies before 


that time; but the cultivation of it was not fo 
conſiderable as to furniſh an article in commerce. 
In the middle ages, though ſugar was not raiſed 
in ſuch quantities, or employed for ſo many 
purpoſes, as to become one of the common ne- 
ceſſaries of life, it appears to have been a con- 


ſiderable article in the commerce of the Italian 
ſtates. 


THrese various commodities with which the 
Italians furniſhed the other nations of Europe, 
procured them a favourable reception in every 
kingdom. They were eſtabliſhed in France in 
the thirteenth century with moſt extenſive im- 
munities. They not only obtained every indul- 
gence favourable to their commerce, but perſo- 
nal rights and privileges were granted to them, 
which the natives of the kingdom did not enjoy. 
Ordon. tom. iv. p. 668. By a ſpecial proviſo, 
they were exempted from the droit d'aubaine. 
Ibid. p. 650. As the Lombards engroſſed the 
trade of every kingdom in which they ſettled, 
they became maſters of its caſh. Money of 


courſe was in their hands not only a ſign of the 


value of their commodities, but became an ob- 
Jett of commerce itſelf. They dealt largely as 
bankers. In an ordonance, A. D. 1295, we 
find them ſtiled mercatores and campſores. They 
carried on this as well as other branches of their 
commerce with ſomewhat of that rapacious ſpirit 
which is natural to monopolizers, who are not 
reſtrained by the concurrence of rivals. An ab- 
ſurd opinion, which prevailed in the middle ages, 
was, however, in ſome meaſure, the cauſe of 
their exorbitant demands, and may be pleaded 


ried 
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ried on with advantage, unleſs the perſons who 
lend a ſum are allowed a certain premium for the 
uſe of their money, as a compenſation for the 
riſk which they run in permitting another to 
traffick with their ſtock. The premium is fixed 
by law in all commercial countries, and is called 
the legal intereſt of money. But the Fathers of 
the church prepoſterouſly applied the prohibi- 
tions of uſury in (cripture to the payment of 
legal intereſt, and condemned it as a fin. The 
ſchoolmen, miſled by Ariſtotle, whoſe ſentiments 
they followed implicitly, and without examina- 
tion, adopted the ſame error, and enforced it. 
Blackſtone's Commentaries on the laws of Eng- 
land, vol. ii. p. 455. Thus the Lombards found 
themſelves engaged in a traffick which was 
deemed criminal and odious. They were li- 
able to puniſhment if detected. They were not 
ſatisfied, therefore, with that moderate premium 
which they might have claimed if their trade 
had been open and authorized by law. They ex- 
acted a ſum proportional to the danger and in- 
famy of a diſcovery. Accordingly, we find that 
it was uſual for them to demand twenty per 
cent. for the uſe of money in the thirteenth cen- 
tury. Murat. Antiq. Ital. vol. i. p. 893. About 
the beginning of that century, the Counteſs of 
Flanders was obliged to borrow money 1n order 
to pay her huſband's ranſom. She procured the 
ſum requiſite, either from Italian merchants or 
from Jews. The loweſt intereſt which ſhe paid 
to them was above twenty per cent. and ſome of 
them exacted near thirty. Martene and Durand. 
Theſaur. Anecdotorum, vol. i. p. 886 In the 
fourteenth century, A.D. 1311, Philip [V. fixed 
the intereſt which might be legally exacted in the 
fairs of Champagne at twenty per cent. Ordonan. 
tom. i. p. 484. The intereſt of money in Aragon 
was ſomewhat lower. James I. A. D. 1242, fixed 


it by law at eighteen per cent. Petr. de Marca, 
Marca 
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Marca ſive Limes Hiſpan. app 1433. As late as 
the year 1490, it appears that the intereſt of mo- 
ney in Placentia, was at the rate of forty per 
cent. This is the more extraordinary, becauſe 
at that time the commerce of the Italian States 


was become conſiderable Memorie Storiche de 


Piacenza, tom. viii. p. 104. Piac. 1960. It ap- 
ars from Eud. Guicciardini, that Charles V. 
1ad fixed the rate of intereſt in his dominions in 
the Low-Countries at twelve per cent. and at the 
time when he wrote, about the year 1 560, it was 
not uncommon to exact more than that ſum. 
He complains of this as exorbitant, and points 
out its bad effects both on agriculture and com- 
merce. Deſcritt. di Paeſi Baſh, p. 192. This 
high intereſt of money, is alone a proof that the 
profits on commerce were exorbitant. The 
Lombards were likewiſe eſtabliſhed in England 
in the thirteenth century, and a conſiderable 
ſtreet in the city of London till bears their name. 
They enjoyed great privileges, and carried on 
an extenſive commerce, particularly as bankers. 
See Anderſon's Chronol. Deduction, vol. i. p. 
137, 160, 204, 231, where the ſtatutes or o- 
ther authorities which confirm this are quoted. 
But the chief mart for Italian commodities was 
at Bruges. Navigation was then ſo imperfect, 


that a voyage between the Baltick and Mediter-. 


ranean could not be performed in one ſummer. 
For that reaſon, a magazine or ſtorehouſe half 
way between the commercial cities in the north, 
and thoſe in Italy, became neceſſary. Bruges 
was pitched upon as the moſt convenient ſtation. 
That choice introduced vaſt wealth into the 
Low-Countries. Bruges was at once the ſtaple 
for Engliſh wool z for the woollen and linen ma- 
nufactures of the Netherlands; for the naval 
ſtores, and other bulky commodities of the 
North; and for the Indian commodities, as well 
as domeſtick productions imported by the Ita- 

lian 
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lian States. The extent of its commerce in 
Indian goods with Venice alone, appears from 
one fact. In the year 1318, five Venetian 
galeaſſes, laden with Indian commodities, ar- 
rived at Bruges, in order to diſpoſe of their 
cargoes at the fair. Theſe galeaſſes were 
veſſels of very conſiderable burden. L. Guic, 
Deſcritt. di Paeſi Baſh, p. 174. Bruges was 
the greateſt emporium in all Europe. Many 
proofs of this occur in the hiſtorians and re- 
cords of the thirteenth and fourteenth centuries. 
But inſtead of multiplying quotations, I ſhall 
refer my readers to Anderſon, vol. i. p. 12, 137, 
213, 246, &c. The nature of this work pre- 
vents me from entering into any long details; 
but there are ſome detached facts which give 
an high idea of the wealth both of the Flemiſh 
and Italian commercial ſtates. The Duke of 
Brabant contracted his daughter to the Black 
Prince, ſon of Edward Ill. of England, A. D. 
1339, and gave her a portion which would a- 
mount to three hundred thouſand pounds of 
our preſent money. Rymer's Fœdera, vol. v. 
p. 13. John Galeazzo Viſconti Duke of Milan 
concluded a treaty of marriage between his 
daughter and Lionel Duke of Clarence, Ed- 
ward's third ſon, A. D. 1367, and granted her 
a portion equal to two hundred thouſand pounds 
of our preſent money. Rymer Feeder. vol. vi. 
p. 547. Theſe exorbitant ſums, ſo far exceed- 
ing what was then granted by the moſt power- 
ful monarchs, and which appear extraordinary 
even in the preſent age, when the wealth of Eu- 
rope is ſo much increaſed, muſt have ariſen 
ſrom the riches which flowed into theſe coun- 
tries from their extenſive and lucrative com- 
merce. The firſt ſource of wealth to the towns 
ſituated on the Baltick ſea, ſeems to have been 
the herring-fiſhery ; the ſhoals of herrings fre- 
quenting at that time the coaſt of Sweden and 
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Denmark, in the ſame manner as they now re- 
ſort to the Britiſh coaſts, The effects of this 
fiſhery are thus deſcribed by an author of the 
thirteenth century. The Danes, ſays he, who 
were formerly clad in the poor garb of ſailors, 
are now clothed in ſcarlet, purple and fine linen, 
For they abound with wealth flowing from their 
annual fiſhery on the coaſt of Schonen; ſo that 
all nations reſort to them, bringing their gold, 
filver, and precious commodities, that they may 
purchaſe herrings, which the divine bounty be- 
ſtows upon them. Arnoldus Lubecenſis ap. 
Conring. de Urbib, German. 87. 


THz Hanſeatick league is the moſt powerful 
commercial confederacy known in hiſtory. Its 
origin towards the cloſe of the twelfth century, 
and the objects of its union, are deſcribed by 
Knipſcildt Tractatus Hiſtorico Politico Juridicus 
de Juribus Civitat. Imper. lib. i. cap. 4. An- 
derſon has mentioned the chief facts with reſpect 
to their commercial progreſs, the extent of the 
privileges which they obtained in different coun- 
tries, their ſucceſsful wars with ſeveral mo- 
narchs, as well as the ſpirit and zeal with which 
they contended for thoſe liberties and rights 
without which it is impoſſible to carry on com- 
merce to advantage. The vigorous efforts of a 
ſociety of merchants attentive only to commercial 
objects, could not fail of diffuſing new and more 
liberal ideas concerning juſtice and order in every 


country of Europe where they ſettled. 


In England, the progreſs of commerce was 


| extremely ſlow ; and the cauſes of this are ob- 


vious. During the Saxon heptarchy, England, 
ſplit into many petty kingdoms, which were 
perpetually at variance with each other, expoſed 
to the fierce incurſions of the Danes, and other 
northern pirates, and ſunk in barbarity and 1g- 
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norance, was 1n no condition to cultivate com- 
merce, or to purſue any ſyſtem of uſeful and 
ſalutary policy. When a better proſpect began 
to open by the union of the kingdom under one 
monarch, the Norman conqueſt took place. 
This occaſioned ſuch a violent ſhock, as well 
as ſuch a ſudden and total revolution of proper- 
ty, that the nation did not recover from it dur- 
ing ſeveral reigns, By the time that the conſti- 
tution began to acquire ſome ſtability, and the 
Engliſh had ſo incorporated with their conquer- 
ors as to become one people, the nation engaged 
with no leſs ardour than imprudence in ſupport 
of their monarch's pretenſions to the crown of 
France, and long waſted its vigour and genius 
in its wild efforts to conquer that kingdom. 
When by ill ſucceſs, and repeated diſappoint- 
ments, a period was at laſt put to this fatal 
frenzy, and the nation beginning to enjoy ſome 
repoſe, had leiſure to breathe and to gather new 
ſtrength, the deſtructive wars between the houſes 
of York and Lancaſter broke out, and involved 
the kingdom in the worſt of all calamities. 
Thus, beſides the common obſtructions of com- 
merce occaſioned by the nature of the feudal 
government, and the ſtate of manners during 
the middle ages, its progreſs in England was re- 
tarded by peculiar cauſes. Such a ſucceſſion of 
events adverſe to the commercial ſpirit was ſuf- 
ficient to have checked its growth, although 
every other circumſtance had favoured it. The 
Engliſh were accordingly one of the laſt nations 
in Europe who availed themſelves of their natu- 
ral commercial advantages. Before the reign of 
Edward III. all the wool of England, except a 
{mall quantity wrought into coarſe cloths for 
home conſumption, was fold to the Flemings or 
Lombards, and manufactured by them, Though 


Edward, A. D. 1326, began to allure ſome - 
the 
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the Flemiſh weavers to ſettle in England, it was 
long before the Engliſh were capable of fabricat- 
ing cloth for foreign markets, and the export of 
unwrought wool ftill continued to be the chief 
article of their commerce. Anderſon paſſim.— 
All foreign commodities were brought into Eng- 
land by the Lombard or Hanſeatick merchants. 
The Engliſh ports were frequented by ſhips both 
from the north and ſouth of Europe, and they 
tamely allowed foreigners to reap all the profits 


ariſing from the ſupply of their wants. The firſt 


commercial treaty of England on record, is that 
with Haquin King of Norway, A. D. 1217. 
Anderſ. vol. i. p. 108. But they did not ven- 
ture to trade in their own ſhips to the Baltick 
until the beginning of the fourteenth century. 
Ib. 151. It was after the middle of the fifteenth, 
before they ſent any ſhip. into the Mediterranean. 
Ib. p. 177. Nor was it long before this period 
that their veſſels viſited the ports of Spain or 
Portugal. But though I have pointed out the 
flow progreſs of the Engliſh commerce as a fact 
little attended to, and yet meriting conſidera- 
tion ; the concourſe of foreigners to the ports of 
England, together with the communication a- 
mong all the different countries in Europe, 
which went on increaſing from the beginning of 
the twelfth century, is ſufficient to juſtify all the 
obſervations and reaſonings in the text concern- 
ing the influence of commerce on the ſtate of 
manners, and of ſociety. 


NOTE XXXI. Secr. III. p. 154. [HH], 


IHA not been able to diſcover the preciſe 
manner in which the Juſtiza was appointed. 
Among the claims of the junta or union formed 
againſt James I. A. D. 1264, this was one ; that 
the King ſhould not nominate any perſon to be 


Juſtiza, 
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Juſtiza, without the conſent or approbation of 
the ricos-hombres or nobles. Zurita Anales de 
Aragon, vol. 1. p. 180. But the King in his 
anſwer to their remonſtrance aſſerts, “ that it 
was eſtabliſhed by immemorial practice, and 
was conformable to the laws of the kingdom, 
that the King, in virtue of his royal prerogative, 
ſhould name the Juſtiza.” Zurita, Ibid. 18 r. 
Blanca, 656. From another paſſage in Zurita 
it appears, that while the Aragoneſe enjoyed the 
privilege of the union, i. e. the power of confe- 
derating againſt their ſovereign as often as they 
conceived that he had violated any of their rights 
and immunities, the Juſtiza was not only no- 
minated by the King, but held his office during 


' the King's pleaſure. Nor was this practice at- 


tended with any bad effects, as the privilege of 
the union was a ſufficient and effeCtual check to 
any abuſe of the royal prerogative. But when 
the privilege of the union was aboliſhed as dan- 
gerous to the order and peace of ſociety, it was 
agreed that the Juſtiza ſhould continue in office 
during life. Several Kings, however, attempt- 
ed to remove the Juſtizas who were obnoxious 
to them, and they ſometimes ſucceeded in the 
attempt. In order to guard againſt this en- 
croachment, which would Ave deſtroyed the 
intention of the inſtitution, and have rendered 


the Juſtiza the dependant and tool of the crown, 


inſtead of the guardian of the people, a law was 
enacted in the Cortes, A. D. 1442, ordaining 
that the Juſtiza ſhould continue in office during 
life, and ſhould not be removed from it unleſs 
by the authority of the Cortes. Fueros & Ob- 
ſervancias del Reyno de Arag. lib. i. p. 22. By 
former laws the perſon of the Juſtiza had been 
declared ſacred, and he was reſponſible only to 
the Cortes. Ibid. p. 15. b. Zurita and Blanca, 
who both publiſhed their hiſtories while the Juſ- 
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the Flemiſh weavers to ſettle in England, it was 
long before the Engliſh were capable of fabricat- 
ing cloth for foreign markets, and the export of 
unwrought wool ftill continued to be the chief 
article of their commerce. Anderſon paſſim.— 
All foreign commodities were brought into Eng» 
land by the Lombard or Hanſeatick merchants. 
The Engliſh ports were frequented by ſhips both 
from the north and ſouth of Europe, and they 
tamely allowed foreigners to reap all the profits 
ariſing from the ſupply of their wants. The firſt 
commercial treaty of England on record, is that 
with Haquin King of Norway, A D. 1217. 
Anderſ. vol. i. p. 108. But they did not ven- 
ture to trade in their own ſhips to the Baltick 
until the beginning of the fourteenth century. 
Ib. 151. It vas after the middle of the fifteenth, 
before they ſent any ſhip into the Mediterranean. 
Ib. p. 177. Nor was it long before this period 
that their veſſels viſited the ports of Spain or 
Portugal. But though I have pointed out the 
flow progreſs of the Engliſh commerce as a fact 
little attended to, and yet meriting conſidera- 
tion; the concourſe of foreigners to the ports of 
England, together with the communication a- 
mong all the different countries in Europe, 
which went on increaſing from the beginning of 
the twelfth century, is ſufficient to juſtify all the 
obſervations and reaſonings in the text concern- 
ing the influence of commerce on the ſtate of 
manners, and of ſociety. 


NOTE XXXI. Secr. III. p. 154. [HH], 


InAvx not been able to diſcover the preciſe 
manner in which the Juſtiza was appointed. 
Among the claims of the junta or union formed 
againſt James I. A. D. 1264, this was one ; that 
the King ſhould not nominate any perſon to be 


Juſtiza, 
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Juſtiza, without the conſent or approbation of 
the ricos-hombres or nobles. Zurita Anales de 
Aragon, vol. 1. p. 180. But the King in his 
anſwer to their remonſtrance aſſerts, “that it 
was eſtabliſhed by immemorial practice, and 
was conformable to the laws of the kingdom, 
that the King, in virtue of his royal prerogative, 
ſhould name the Juſtiza.” Zurita, Ibid. 18 f. 
Blanca, 656. From another paſſage in Zurita 
it appears, that while the Aragoneſe enjoyed the 
privilege of the union, i. e. the power of confe- 
derating againſt their ſovereign as often as they 
conceived that he had violated any of their rights 
and immunities, the Juſtiza was not only no- 
minated by the King, but held his office during 


the King's pleaſure. Nor was this practice at- 


tended with any bad effects, as the privilege of 
the union was a ſufficient and effeCtual check to 
any abuſe of the royal prerogative. But when 
the privilege of the union was aboliſhed as dan- 
gerous to the order and peace of ſociety, it was 
agreed that the Juſtiza ſhould continue in office 
during life. Several Kings, however, attempt- 
ed to remove the Juſtizas who were obnoxious 
to them, and they ſometimes ſucceeded in the 
attempt. In order to guard againſt this en- 
croachment, which would ave deſtroyed the 
intention of the inſtitution, and have rendered 
the Juſtiza the dependant and tool of the crown, 
inſtead of the guardian of the people, a law was 
enacted in the Cortes, A. D. 1442, ordaining 
that the Juſtiza ſhould continue in office during 
life, and ſhould not be removed from it unleſs 
by the authority of the Cortes. Fueros & Ob- 
ſervancias del Reyno de Arag. lib. i. p. 22. By 
former laws the perſon of the Juſtiza had been 
declared ſacred, and he was reſponſible only to 
the Cortes. Ibid. p. 15. b. Zurita and Blanca, 
who both publiſhed their hiſtories while the Juſ- 
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tiza of Aragon retained the full exerciſe of his 
privileges and juriſdiction, have neglected to ex- 
plain ſeveral circumſtances with regard to the 
office of that reſpectable magiſtrate, becauſe they 
add reſſed their works to their countrymen, who 
were well acquainted with every particular con- 
cerning the functions of a judge, to whom t 

looked up as to the guardian of their liberties, 
It is vain to conſult the later hiſtorians of Spain, 
about any point, with reſpect to which the excel- 
lent hiſtorians whom I have named are ſilent. 
The ancient conſtitution of their country was 
overturned, and deſpotiſm eſtabliſhed on the ruin 
of its liberties, when the writers of this and the 
preceding century compoſed their hiſtories ; and 
on that account they had little curioſity to know 
the nature of thoſe inſtitutions to which their an- 
ceſtors owed the enjoyment of freedom, or they 
were afraid to deſcribe them with much accu- 
racy. The ſpirit with which Mariana, his conti- 
nuator Miniana, and Ferreras, write their hiſ- 
tories, is very different from that of the two hiſ- 
torians of Aragon, from whom I have taken 
my account of the conſtitution of that king- 

om. 


Two circumſtances concerning the . 
beſides thoſe which I have mentioned in the text, 
are worthy of obſervation, 1. None of the ricos- 
hombres, or noblemen of the firſt order, could 
be appointed Juſtiza, He was taken out of the 
ſecond claſs or cavalleros, who anſwer nearly to 
gentlemen or commoners in Great Britain, Fu- 
eros & Obſervanc. de] Reyno, &c. lib. i. p. 21. 
b. The reaſon was, By the laws of Aragon, the 
ricos-hombres were not ſubject to capital puniſh- 
ment; but as it was neceſſary for the ſecurity of 
liberty, that the Juſtiza ſhould be accountable 


for the manner in which he executed the high 


truſt 
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truſt repoſed in him, it was a powerful reſtraint 
upon him to know that he was liable to be pu- 
niſhed with the utmoſt rigour. Blanca, p. 657, 
756. Zurita, tom. ii. 229. Fueros & Obſery- 
anc. lib. ix. p. 182. b. 183. It appears too, 
from many paſlages in Zurita, that the Juſtiza 
was appointed to check the domineering and op- 
preſſive ſpirit of the nobles, as well as to ſet 
bounds to the power of the monarch, and there- 
fore he was choſen from an order of citizens 
equally intereſted in oppoling both. 


2. A MAGISTRATE poſſeſſed of ſuch vaſt 
powers as the Juſtiza, might have exerciſed them 
in a manner pernicious to the ſtate, if he himſelf 
had been ſubject to no controul. A conſtituti- 
onal remedy, however, was provided againſt 
this danger. Seventeen perſons were choſen by 
lot in each meeting of the Cortes. Theſe form- 
ed a tribunal called the court of inquiſition into 
the office of Juſtiza. This court met at three 
ſtated terms in each year. Every perſon had li- 
berty of complaining to it of any iniquity or ne- 
glect of duty in the Juſtiza, or in the inferior 
judges, who acted in his name. The Juſtiza and 
his deputies were called to anſwer for their con- 
duct. The members of the court paſſed ſen- 
tence by ballot. They might puniſh by degra- 


dation, confiſcation of goods, or even with death. 


The law which erected this court, and regulated 
the forms of its procedure, was enacted A. D. 
1461. Zurita Anales, iv. 102. Blanca Com- 
ment. Rer. Aragon. 770. Previous to this pe- 
riod, inquiry was made into the conduct of the 
Juſtiza, though not with the ſame formality. He 
was from the firſt inſtitution of the office, ſubject 
to the review of the Cortes. The conſtant dread 
of ſuch an impartial and ſevere inquiry into his 


behaviour, was a powerful motive to the I 
an 
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and faithful diſcharge of his duty. A remark- 
able inſtance of the authority of the Juſtiza when 
oppoſed to that of the King, occurs in the year 
1286. By the conſtitution of Aragon, the eldeſt 
ſon or heir apparent of the crown poſſeſſed conſi- 
derable power and juriſdiction in the kingdom. 


Fueros & Obſervan. del Reyno de Arag. lib. i. 


Þ. 16. Peter IV. inſtigated by a ſecond wife, 
attempted to deprive his ſon of this, and enjoin- 
ed his ſubjects to yield him no obedience. The 
Prince immediately applied to the Juſtiza; * the 
ſafe-guard and defence, ſays Zurita, againſt all 
violence and oppreſſion.” hor? rar granted 
him the firmo de derecho, the effect of which was, 
that upon his giving ſurety to appear in judg- 
ment, he could not be deprived of any immuni- 
ty or privilege, which he poſſeſſed, but in con- 
ſequence of a legal trial before the Juſtiza, and 
of a ſentence pronounced by him. This was 
publiſhed throughout the kingdom, and not- 
withſtanding the proclamation in contradiction 
to this which had been iſſued by the King, the 
Prince continued in the exerciſe of all his rights, 


and his authority was univerſally recognized, 


Zurita Anales de Aragon, tom. ii. 385. 
NOTE XXXII. Secr. III. p. 155. [II]. 


I Have been induced, by the concuring teſti- 
mony of many reſpectable authors, to mention 
this as the conſtitutional ſorm of the oath of alle- 
giance, which the Aragoneſe ſwore to their So- 
vereigns. I muſt acknowledge, however, that I 
have not found this fingular oath in any Spaniſh 


author whom I have had an opportunity to con- 


ſult. It is mentioned neither by Zurita, nor 
Blanca, Argeniola, nor Sayas, who were all 
hiſtoriographers appointed by the Cortes of Ara- 
gon to record the tranſactions of the Ay 
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All theſe writers poſſeſs a merit which is very rare 
among hiſtorians. They are extremely accurate 
in tracing the progreſs of the laws and conſtitu- 
tion of their country. Their ſilence with reſpect 
to this, creates ſome ſuſpicion concerning the ge- 
nuineneſs of the oath. But as it is mentioned by 
ſo many authors, who produce the ancient Spa- 
niſh words in which it is expreſſed, it is probable 
that they have taken it from ſome writer of cre- 
dit, whoſe works have not fallen into my hands. 
The ſpirit of the oath is perfectly agreeable to 
the genius of the Aragoneſe conſtitution. Since 
the publication of the firſt edition, the learned 
M. Totze, Profeſſor of Hiſtory at Batzow in the 
Duchy of Mecklenburgh, has been ſo good as to 
point out to mea Spaniſh author of great autho- 
rity, who has publiſhed the words of this oath. 
It is Antonio Perez, a native of Aragon, ſecre- 
tary to Philip Il. The words of the oath are, 
Nos, quevalemos tanto como vos, os haze- 
mos mueſtro Rey y Senor, con tal que nos 
guardeys nueſtros fueros, y libertades, y ſi No, 
No, Las Obras y Relaciones de Ant. Perez, 
8vo. par Juan de la Planche, 1631. p. 143.” 


Tur privilege of Union, which I have men- 
tioned in the preceding note, and alluded to in 
the next, is indeed one of the moſt ſingular which 
could take place in a regular government; and 
the oath that I have mentioned expreſſes nothing 
more than this conſtitutional privilege entitled 
the Aragoneſe to perform. If the King or his 
miniſters violated any of the laws or immunities 
of the Aragoneſe, and did not grant immediate 


redreſs in conſequence of their repreſentations 


and remonſtrances, the nobles of the firſt rank, 
or Ricos-hombres de natura & de meſnada, the 
equeſtrian order, or the nobility of the ſecond 
claſs called Hidalgds & Infanciones, together with 


the magiſtrates of cities, might, either in the 
” MY 
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Cortes, or in a voluntary aſſembly, join in uni- 
on, and binding themſelves, by mutual oaths 
and the exchange of hoſtages, to be faithful to 
each other, they might require the King, in the 
name and by the authority of this body corpo- 
rate, to grant them redreſs. If the king refuſed 
to comply with their requeſt, or took arms in 
order to oppoſe them, they might. in virtue of 
the privilege of union, inſtantly withdraw their 
allegiance from the King, refuſe to acknowledge 
him as their Sovereign, and proceed to elect 
another Monarch ; nor did they incur any guilt, 
or become liable to any proſecution on that ac- 
count. Blanca Com. Rer. Arag. 661, 669. This 
union did not reſemble the confederacies in other 
feudal kingdoms, It was a conſtitutional aſſo- 
ciation, which pretended to legal privileges, 


which iſſued its mandates under a common ſeal, 


and proceeded in all its operations by regular and 
aſcertained forms. This dangerous right was not 
only claimed, but exerciſed. In the year 1287, 
the Aragoneſe formed an union in oppoſition to 
Alfonſo III. and obliged that King not only to 
comply with their demands, but to ratify a_pri- 
vilege ſo fatal to the power of the crown. Zurita 
Anales, tom. i. p. 322. In the year 1347, an 
union was formed againſt Peter IV. with equal 


ſucceſs, and a new ratification of the privilege . 


was extorted. Zurita, tom. ii. p. 202. But foon 
after, the King having defeated the leaders of 
the union in battle, the privilege of union was 
finally abrogated in the Cortes, and all the laws 
or records which contained any confirmation of 
it, were cancelled or deſtroyed. The King, in 
preſence of the Cortes, called for the act where- 
by he had ratified the union, and having wound- 
ed his hand with his poniard, he held it above 
the record: That privilege, ſays he, which 
has been ſo fatal to the kingdom, and ſo in- 
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“ jurious to royalty, ſhould be effaced with the 
« blood of a King.” Zurita, tom. ii. p. 229. 
The law aboliſhing the union is publiſhed. Fue- 
ros & Obſervanc. lib. ix. p. 178. From that pe- 
riod the Juſtiza became the conſtitutional guardi- 


an of publick liberty, and his power and juriſ- 


diction occaſioned none of thoſe violent convul- 
ſions which the tumultuary privileges of the uni- 
on was apt to produce. The conſtitution of 
Aragon, however, ſtill remained extremely free, 
One ſource of this liberty was from the early ad- 
miſſion of the repreſentatives of cities into the 
Cortes. It ſeems probable, from Zurita, that 
burgeſſes were conſtituent members of the Cor- 
tes from its firſt inſtitution. He mentions a 
meeting of the Cortes, A. D. 1133, in which 
the procuradores de las ciudades y villas were pre- 
ſent. Tom. i. p. 51. This is the conſtitutional 
language in which their preſence is declared in 
the Cortes, after the journals of that court were 
regularly kept. It is probable, that an hiſtorian 
ſo accurate as Zurita, would not have uſed theſe 
words, if he had not taken them from ſome 
authentick record. It was more than a century 
after this period before the repreſentatives of ci- 
ties formed a conſtituent part in the ſupreme aſ- 
ſemblies of the other European nations. The free 
ſpirit of the Aragoneſe government is conſpicu- 
ous in many particulars. The Cortes not only 
oppoſed the attempts of their Kings to increaſe 
their revenue, or to extend their prerogative, but 
they claimed rights and exerciſed powers which 
will appear extraordinary even in a country ac- 
cuſtomed to the enjoyment of liberty. In the 
year 1286, the Cortes claimed the privilege of 
naming the members of the King's council and 
the officers of his houſehold, and they ſeem to 
have obtained it for ſome time. Zurita, tom. 1: 
P. 303, 307. It was the privilege of the Cortes 
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to name the officers who commanded the troops 
raiſed by her authority. This ſeems to be evi- 
dent from a paſſage in Zurita. When the Cor- 
tes, in the year 1503, raiſed a body of troops 
to be employed in Italy, it paſſed an act em- 
powering the King to name the officers who 
ſnould command them. Zurita, tom. v. p. 274; 
which plainly implies that without this warrant, 
it did not belong to him in virtue of his pre- 
rogative. In the Fueros & obſervancias del 
Reyno de Aragon, two general declarations of 
the rights and privileges of the Aragoneſe are 
publiſhed ; the one in the reign of Pedro I. A. 
D. 1283, the other in that of James II. A. D. 
1325. They are of ſuch length, that I can- 
not inſert them; but it is evident from theſe, 
that not only the privileges of the nobility, but 
the rights of the people, perſonal as well as poli- 
tical, were, at that period, more extenſive, and 
better underſtood, than in any kingdom in Eu- 
rope. Lib. i. p. 7, 9. The oath by which the 
King bound himſelf to obſerve thoſe rights and 
liberties of the people, was very ſolemn. Ibid. 
p. 14. b. & p. 15. The Cortes of Aragon diſ- 
covered not only the jealouſy and vigilance, 
which are peculiar to free ſtates, in guarding 
the eſſential parts of the conſtitution, but the 
were ſcrupulouſly attentive to obſerve the m 


minute forms and ceremonies to which they 


were accuſtomed. According to the eſtabliſhed 
laws and cuſtoms of Aragon, no foreigner had 
liberty to enter the hall in which the Cortes aſ- 
ſembled. Ferdinand, in the year 1481, ap- 
pointed his Queen, Iſabella, regent of the king- 
dom, while he was abſent during the courſe of 
the campaign. The Jaw required that a regent 
ſhould take the oath of fidelity in preſence. of 
the Cortes; but as Iſabella was a foreigner, be- 
fore ſhe could be admitted, the Cortes thought 

it 
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it neceſſary to paſs an act authorizing the ſer- 


jeant-porter to open the door of the hall, and to 
allow her to enter; “ ſo attentive were they, 
« ſays Zurita, to obſerve their-laws and forms, 


« even ſuch as may ſeem moſt minute,” Tom. 
iv. p. 313. 


Tu Aragoneſe were no leſs ſolicitous to ſe- 
eure the perſonal rights of individuals, than to 
maintain the freedom of the conſtitution; and 
the ſpirit of their ſtatutes with reſpect to both 
was equally liberal. Two facts relative to this 
matter merit obſervation. By an expreſs ſta- 
tute in the year 1325, it was declared to be un- 
lawful to put any native Aragoneſe to the tor- 
ture, If he could not be convicted by the teſ- 
timony of witneſſes, he was inſtantly abſolved. 
Zurita, tom. ii. p. 66. Zurita records the re- 
gulation with the ſatisfaction natural to an hiſto- 
rian, when he contemplates the humanity of his. 
countrymen. He compares the laws of Aragon 
to thoſe of Rome, as both exempted citizens 
and freemen from ſuch ignominious and cruel 
treatment, and had recourſe to it only in the 
trial of ſlaves. Zurita had reaſon to beſtow ſuch 
an encomium on the laws of his country. Tor- 
ture was at that time permitted by the laws of 
every other nation in Europe. Even in England, 
from which the mild ſpirit of legiſlation has 
long baniſhed it, torture was not, at that time, 
unknown. Obſervations on the Statutes, chiefly 
the more ancient, &c. p. 66. * | 


Tux other fact ſhews, that the ſame ſpirit 
which influenced the legiſlature prevailed among 
the people. In the year 2485, the religious 
zeal of Ferdinand and Iſabella prompted them to 
introduce the inquiſition into Aragon. Though 


the Aragoneſe were no leſs ſuperſtitiouſly at- 


tached 
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tached than the other Spaniards to the Roman 
Catholick faith, and no leſs defirous to root out 
the ſeeds of error and hereſy which the Jews and 
Moors had ſcattered, yet they took arms againſt 
the inquiſitors, murdered the chief inquiſitor, 
and long oppoſed the eſtabliſhment of that tri- 
bunal. The reaſon which they gave for their 
conduct was, that the mode of trial in the in- 
quiſition was inconſiſtent with liberty. The cri- 
minal was not confronted with the witneſſes, he 
was not acquainted with what they depoſed a- 
gainſt him, he was ſubjected to torture, and the 
goods of perſons condemned were confiſcated, 
Zurita Anales, tom. iv. p. 341. 


Tux form of government in the kingdom of 
Valencia, and principality of Catalonia, which 
were annexed to the crown of Aragon, was like- 
wiſe extremely favourable to liberty. The Va- 
lencians enjoyed the privilege of union in the ſame 
manner with the Aragoneſe. But they had no 
magiſtrate reſembling the Juſtiza. The Catalo- 
nians were no leſs jealous of their liberties than 
the two other nations, and no leſs bold in aſſert- 
ing them. But it is not neceſſary, for illuſtrating 
the following hiſtory, to enter into any farther 
detail concerning the peculiarities in the conſti- 
tution of theſe kingdoms. 


NOTE XXXIII. Secr. III. p. 156. [KK]. 


I Have ſearched in vain among the hiſtorians 
of Caſtile for ſuch information as might enable 
me to trace the progreſs of laws and government 
in Caſtile, or to explain the nature of the conſti- 
tution with the ſame degree of accuracy where- 
with I have deſcribed the political ſtate of Ara- 
gon. It is manifeſt, not only from the hiſtorians 
of Caſtile, but from its ancient laws, particular- 
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ly the Fuero Juzgo, that its monarchs were ori- 
ginally elective. Ley 2, 5, 8. They were 
choſen by the biſhops, the nobility, and the peo- 
ple, ibid. It appears from the ſame venerable 
code of laws, that the prerogative of the Caſtili- 
an monarchs was extremely limited. Villaldi- 
ego, in his commentary on theſe laws, produces 
many facts and authorities in confirmation of 
both theſe particulars. Dr. Geddes, who was 
well acquainted with Spaniſh literature, com- 
plains that he could find no author, who gave a 
diſtinct account of the Cortes or ſupreme aſſem- 
bly of the nation, or who deſcribed the manner 
in which it was held, or mentioned the preciſe 
number of members who had a right to fit in 
it. He produces, however, from Gil Gonzales 
d'Avila, who publiſhed a hiſtory of Henry II. 
the writ of ſummons ta the town of Abula, re- 
uiring it to chuſe repreſentatives to appear in 
the Cortes which he called to meet A. D. 1390. 
From this we learn, that Prelates, Dukes, Mar- 
quiſſes, the Maſters of the three military orders, 
Condes and Riccos-hombres, were required to at- 
tend. Theſe compoſed. the bodies of eccleſiaſ- 
ticks and nobles, which formed two members of 
the legiſlature. The cities which ſent members 
to that meeting of the Cortes were forty-eight. 
The number of repreſentatives, (for the cities 
had right to chuſe more or fewer according to 
their reſpeCtive dignity) amounting to an hundred 
and twenty-five. Geddes' Miſcellaneous Tracts, 
yol. i. 331. Zurita having occaſion to m ention 
the Cortes which Ferdinand held at Toro, A. D. 
1505, in order to ſecure to himſelf the govern- 
ment of Caſtile after the death of Iſabella, re- 
cords, with his uſual accuracy, the names of the 
members preſent, and of the cities which they 
repreſented. From that liſt it appears, that on- 
ly eighteen cities had deputies in this gy 4 
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Anales de Aragon, tom. vi. p. 3. What wag 
the occaſion of this great difference in the num- 
ber of cities repreſented in theſe two meetings 
of the Cortes, I am unable to explain. 


NOTE XXXIV. Secr. III. p. 158, [LL]. 


A GREAT part of the territory in Spain was 
engroſſed by the nobility. L. Marinæus Siculus, 
who compoſed his treatiſe De Rebus Hiſpaniæ 
during the reign of Charles V. gives a catalogue 
of the Spaniſh nobility, together with the yearly 
rent of their eſtates. According to his account, 
which he affirms was as accurate as the nature of 
the ſubject would admit, the ſum total of the 
annual revenue of their lands amounted to one 
million four hundred and eighty-twa thouſand 
ducats. If we make allowance 2 the vaſt dif- 
ference in the value of money in the fifteenth 
century from that which it now bears, and con- 
ſider that the catalogue of Marinæus includes 
only the Titulados, or nobility whoſe families 
were diſtinguiſhed by ſome honorary title, their 
wealth muſt appear very great. L. Marinæus ap. 
Schotti Scriptores Hiſpan. vol. i. p. 323. The 
Commons of Caſtile, in their conteſts with the 
crown, which I ſhall hereafter relate, complain 
of the extenſive property of the nobility as ex- 


tremely pernicious to the kingdom. In one of 


their manifeſtos they aſſert, that from Vallado- 
lid to St. Jago in Galicia, which was an hundred 
leagues, the crown did not poſſeſs more than 
three villages. All the reſt belonged to the no- 
bility, and could be ſubjected to no publick bur- 
den. Sandov. Vida del Emperor. Carl. V. vol. 
i. p. 422. It appears, from the teſtimony of au- 
thors quoted by Bovadilla, that theſe vaſt poſe(- 
ſions were beſtowed upon the Riccos-hombres, 
hidalgos, and cavalleros, by the Kings of Caſtile, 
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in reward for the aſſiſtance which they had re- 
ceived from them in expelling the Moors. They 


likewiſe obtained, by the ſame means, a conſide- 


rable influence in the cities, many of which an- 
ciently depended upon the nobili:y. Politica 
para Corregidores. Amb. 19 50. fol. vol. i. 440, 


442- * 
NOTE XXXV. Secr. III. p. 161. [MM]. 


I HAVE been able to diſcover nothing certain, 
as I obſerved, Note XVIII. with reſpect to the 
origin of communities or free cities in Spain, It 
is probable, that as ſoon as the conſiderable towns 
were recovered from the Moors, the inhabitants 
who fixed their reſidence in them, being perſons 
of diſtinction and credit, had all the privileges 
of municipal government and juriſdiction confer- 
red upon them, Many ftriking proofs occur of 
the ſplendour, wealth, and power, of the Spaniſh 
cities. Hieronymus Paulus wrote a deſcription 
of Barcelona in the year 1491, and compares the 
dimenſions of the town to that of Naples; and 
the elegance of its buildings, the variety of its 
manufactures, and the extent of its commerce, 
to Florence. Hieron. Paulus ap. Schottum Script. 
Hiſp. ii. 844. Marinæus deicribes Toledo as a 
large and populous city. A great number of its 
inhabitants were perſons of quality and of illuſ- 
trious rank. Its commerce was great. It ap- 
plied particularly to the manufactures of filk and 
wool; and the number of inhabitants employed 
in theſe two branches of trade, amounted nearly 
to ten thouſand. Marin. ubi ſupr. p. 308. I 
know no City, ſays he, that I would prefer to 
Valladolid for elegance and ſplendour. Ibid. p. 
212, We may form. ſome eſtimate of its popu- 
louſneſs from the following circumſtances : The 
citizens having taken arms in the year 1 gps 
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Anales de Aragon, tom. vi. p. 3. What wag 
the occaſion of this great difference in the num- 
ber of cities repreſented in theſe two meetings 
of the Cortes, I am unable to explain. 


NOTE XXXIV, Secr, III. p. 138. [LL]. 


A GREAT part of the territory in Spain was 
engroſſed by the nobility. L. Marinæus Siculus, 
who compoſed his treatiſe De Rebus Hiſpaniæ 
during the reign of Charles V. gives a catalogue 
of the Spaniſh nobility, together with the yearly 
rent of their eſtates. According to his account, 
which he affirms was as accurate as the nature of 
the ſubject would admit, the ſum total of the 
annual revenue of their lands amounted to one 
million four hundred and eighty-twa thouſand 
ducats. If we make allowance 2 the vaſt dif- 
ference in the value of money in the fifteenth 
century from that which it now bears, and con- 


ſider that the catalogue of Marinæus includes 


only the Titulados, or nobility whoſe families 
were diſtinguiſhed by ſome honorary title, their 
wealth muſt appear very great. L. Marinæus ap. 
Schotti Scriptores Hiſpan. vol. 1. p. 323. The 
Commons of Caſtile, in their conteſts with the 
crown, which I ſhall hereafter relate, complain 
of the extenſive property of the nobility as ex- 
tremely pernicious to the kingdom. In one of 
their manifeſtos they aſſert, that from Vallado- 
lid to St. Jago in Galicia, which was an hundred 
leagues, the crown did not poſſeſs more than 
three villages. All the reſt belonged to the no- 
bility, and could be ſubjected to no publick bur- 
den. Sandov. Vida del Emperor. Carl. V, vol. 
i. p. 422. It appears, from the teſtimony of au- 
thors quoted by Bovadilla, that theſe vaſt poſe(- 
ſions were beſtowed upon the Riccos-hombres, 
bidalgos, and cavalleros, by the Kings of Caſtile, 
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in reward for the aſſiſtance which they had re- 
ceived from them in expelling the Moors. They 


likewiſe obtained, by the ſame means, a conſide- 


rable influence in the cities, many of which an- 
ciently depended upon the nobilicy. Politica 
para Corregidores. Amb. 1950. fol. vol. i. 440, 


442. 
NOTE XXXV. Secr. III. p. 161. [MM]. 


I HAVE been able to diſcover nothing certain, 
as | obſerved, Note XVIII. with reſpect to the 
origin of communities or free cities in Spain, It 
is probable, that as ſoon as the conſiderable towns 
were recovered from the Moors, the inhabitants 
who fixed their reſidence in them, being perſons 
of diſtinction and credit, had all the privileges 
of municipal government and juriſdiction confer- 
red upon them, Many ftriking proofs occur of 
the ſplendour, wealth, and power, of the Spaniſh 
cities. Hieronymus Paulus wrote a deſcription 
of Barcelona in the year 1491, and compares the 
dimenſions of the town to that of Naples; and 
the elegance of its buildings, the variety of its 
manufactures, and the extent of its commerce, 
to Florence. Hieron. Paulus ap. Schottum Script. 
Hiſp. ii. 844. Marinæus deicribes Toledo as a 
large and populous city. A great number of its 
inhabitants were perſons of quality and of illuſ- 
trious rank. Its commerce was great. It ap- 
plied particularly to the manufactures of filk and 
wool; and the number of inhabitants employed 
in theſe two branches of trade, amounted nearly 
to ten thouſand. Marin. ubi ſupr. p. 308. I 
know no City, ſays he, that I would prefer to 
Valladolid for elegance and ſplendour. Ibid. p. 
212, We may form, ſome eſtimate of its popu- 
louſneſs from the following circumſtances : The 
citizens having taken arms in the year 1 
Order 
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order to oppoſe a meaſure concerted by cardi- 


nal Ximenes, they muſtered in the city, and in 
the territory which belonged to it, thirty thou- 
ſand fighting men. Sandov. Vida del Emper. 
Carl. V. tom. i. p. 81. The manufactures car- 
ried on in the towns of Spain were not intended 
merely for home conſumption, they were ex- 
ported to foreign countries, and that commerce 
was a conſiderable ſource of wealth to the inha- 
bitants. The maritime laws of Barcelona are 
the foundation of mercantile juriſprudence in 
modern times, as the Leges Rhodiæ were among 
the ancients. All the commercial ſtates in Italy 
adopted theſe laws, and regulated their trade 
according to them. Sandi Storia Civile Venezi- 
ana, vol. ii. 865. It appears from ſeveral ordon- 
nances of the Kings of France, that the mer- 
chants of Aragon and Caſtile were received on 
the ſame footing, and admitted to the ſame 
privileges with thoſe of Italy. Ordonances des 
Roys, &c. tom. ii. p. 135, iii. 166, 504, 635. 
Cities in ſuch a flouriſhing ſtate became a re- 
ſpectable part of the ſociety, and were entitled 
to a conſiderable ſhare in the legiſlature, The 
magiſtrates of Barcelona aſpired to the higheſt 
honour a Spaniſh ſubject can enjoy, that of 
being covered in the preſence of their ſove- 
reign, and of being treated as grandees of the 
kingdom. Origin de la dignidad de Grande 
de Caſtilla, por don Alonſo Carillo. Madr. 1657. 
p. 18. 


NOTE XXXVI. Secr. III. p. 163. [NN]. 


Tux military order of St. Jae; the moſt ho- 
nourable and opulent of the three Spaniſh orders, 
was inſtituted about the year 1170. The bull of 
confirmation by Alexander III. is dated A. D. 
1176. At that time a conſiderable part of Spain 
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was ſubject to the Moors, and the whole country 
much expoſed the depredations not only of the 
enemy, but of banditti. It is no wonder, then, 
that an inſtitution, the object of which was to 
oppoſe the enemies of the Chriſtian faith, and to 
reſtrain and puniſh thoſe who diſturbed the pub- 
lick peace, ſhould be extremely popular, and 
meet with general encouragement. The wealth 
and power of the order became fo great, that 
one hiſtorian ſays, that the Grand Maſter of St. 


Jago was the perſon in Spain of greateſt power 


and dignity next to the King. Al. Anton. Ne- 
briſſenſis, ap. Schott. Scrip. Hiſp. i. 812. Ano- 
ther obſerves, that the order poſſeſſed every 
thing in Caſtile that a King would moſt defire to 
obtain. Zurita Anales, v. 22. The knights 
took the vows of obedience, of poverty, and of 
conjugal chaſtity, By the former they were 
bound implicitly to obey the commands of their 
grand maſter. The order could bring into the 
field a thouſand men at arms. El. Ant. Ne- 
breſ. p. 813. If theſe men at arms were accom- 
panied, as was uſual in that age, this was a for- 
midable body of cavalry. There belonged to 
this order eighty-four commanderies, and two 
hundred priories and other benefices. Diſſerta- 
tions ſur la Chevalerie par Hon. de St. Marie, 
p. 262. It is eaſy to ſee how formidable to his 
ſovereign the command of theſe troops, the ad- 
miniſtration of ſuch revenues, and the diſpoſal 
of ſo many offices, muſt have rendered a ſub- 
ject. The other two orders, though inferior to 
that of St. Jago in power and wealth, were ne- 
vertheleſs very conſiderable. When the con- 
queſt of Granada deprived the knights of St. 
Jago of thoſe enemies againſt whom their zeal 
was originally directed, ſuperſtition found out a 
new object, in defence of which they engaged to 
employ their courage. To their uſual oath, 


they 
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they added the following clauſe : © We do ſwear 
to believe, to maintain, and to contend in pub- 
lick and in private, that the Virgin Mary, the 
mother of God, our Lady, was conceived with- 
out the ſtain of original ſin.” This ſingular ad- 
dition was made about the middle of the ſeven- 
teenth century. Honore de St. Marie Diſſerta- 


tions, &c. p. 263—This ſingular engagement is 


not peculiar to the order of St. Jago. The mem- 
bers of the ſecond military order in Spain, that 
of Calatrava, equally zealous to employ their 
prowels in defence of the honours of the Rfeſſed 
Virgin, have likewiſe profeſſed themſelves her 
true knights. Their vow, conceived in terms 
more theologically accurate than that of St. 
Jago, may afford ſome amuſement to an Enghſh 
reader. I vow to God, to the Grand Maſter, 
and to you who here repreſent his perſon, that 
now, and for ever, I will maintain and contend, 
that the Virgin Mary Mother of God, our Lady, 
was conceived without original fin, and never 
incurred the pollution of it; but that in the 
moment of her happy conception, and of the 
union of her ſoul with her body, the Divine 
Grace prevented and preſerved her from origi- 
nal guilt, by the merits of the paſſion and death 
of Chriſt our Reedemer, her future ſon, foreſeen 
in the Divine Council, by which ſhe was truly 
redeemed, and by a more noble kind of redemp- 
tion than any of the children of Adam. In the 
belief of this truth, and in maintaining the ho- 
nour of the moſt Holy Virgin, through the 
ſtrength of Almighty God, I will live and die.” 
Definiciones de la Orden de Calatrava, conforme 
al Capitulo General en 1652, fol. Madr. 1748. 
p. 153. Though the church of Rome hath pru- 
dently avoided to give its ſanction to the doc- 
trine of the immaculate conception, and the two 
great monaſtick orders of St. Dominic and St. 

Francis 
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Francis have eſpouſed oppoſite opinions concern- 
ing it, the Spaniards are ſuch ardent champions 
for the honour of the Virgin, that when the pre- 
ſent King of Spain inſtituted a new military 
order in the year 1771, in commemoration of 
the birth of his grandſon, he put it under the 
immediate protection of the moſt Holy Mary in 
the myſtery of her immaculate conception. Con- 
ſtitutiones de la Real y diſtinguida Orden. 
Eſpanola de Carlos III. p. 5. As this zeal for 
the honour of the Virgin has ſome reſemblance 
to that ſpecies of refined gallantry, which was 
the original object of chivalry, one ſees a reaſon 
for its being adopted by the military orders, 
while the ſpirit of chivalry retained ſome vigour. 
But in the preſent age, it muſt excite ſome ſur- 
prize to ſee the inſtitution of an illuſtrious order 
connected with a doctrine ſo extravagant and 
deſtitute of foundation. g 


NOTE XXXVII Secr. II. p. 165. [O0]. 


I ave frequently had occaſion to take notice 
of the defects in police during the middle ages, 
occaſioned by the feebleneſs of government, and 
the want of proper ſubordination among the dif- 
ferent ranks of men. I have obſervedin a former 
Note, that this greatly interrupted the inter- 
courſe between nations, and even between dif- 
ferent places in the (ame kingdom. The de- 
ſcription which the Spaniſh hiſtorians give of the 
frequency of rapine, murder, and every act of 
violence, in all the provinces of Spain, are 
amazing, and preſent- to us the idea of a ſociety 
but little removed from the diſorder and turbu- 
lence of that which has been called a ſtate of 
nature. Zurita Anales de Arag. i. 175. El. Ant. 
Nebriſſenſis rer. a Ferdin. geſtar. Hiſt, ap, Schot- 
tum, II. 849. Though the exceſs of theſe diſ- 
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orders rendered the inſtitution of the Santa 
Hermandad neceſſary, great care was taken 


at firſt to avoid giving any offence or alarm to 


the nobility. The juriſdiction of the judges 
of the Hermandad was expreſsly confined 
to crimes which violated the publick peace. All 
other offences were left to the cognizance of the 
ordinary judges. If a perſon was guilty of the 
moſt notorious perjury, in any trial before a 
judge of the Hermandad, he could not puniſh 
him, he was obliged to remit the caſe to the or- 
dinary judge of the place. Commentaria in 
Regias Hiſpan. Conſtitut. per Alph. de Azevedo, 
pars v. p. 220, &c. fol. Duaci, 1612. Notwith- 


ſtanding theſe reſtrictions, the barons were ſen- 


fible how much the Hermandad would encroach 
on their juriſdiction. In Caſtile, ſome oppoſition 
was made to the inſtitution z but Ferdinand had 
the addreſs to obtain the conſent of the Conſtable 
to the introduction of the Hermandad into that 
part of the kingdom where his eſtate lay; and 
by that means, as well the popularity of the 
inſtitution, he ſurmounted every obſtacle that 
ſtood in its way. El. Ant. Nebriſſen. 851. In 
Aragon, the nobles combined againſt it with 
greater ſpirit; and Ferdinand, though he ſup- 
ported it with vigour, was obliged to make 
ſome conceſſions in order to reconcile them. 
Zurita Anales de Arag. iv. 356. The power 
and revenue of the Hermandad in Caſtile ſeems 
to have been very great. Ferdinand, when pre- 
paring for the war againſt the Moors of Grana- 
da, required of the Hermandad to furniſh him 
ſixteen thouſand beaſts of burden, together with 
eight thouſand men to conduct them; and he 
obtained what he demanded. Al. Ant. Nebrifl. 
881. The Hermandad has been found to be of ſo 
much uſe in preſerving peace, and reſtraining or 
detecting crimes, that it is ſtill continued in 
Spain; 


_ 7 —_— y_— ns 


PROOFS AND ILLUSTRATIONS. 


Spain; but as it is no longer neceſſary either 
for moderating the power of the nobility, 
or extending that of the crown, the vigour 
and authority of the inſtitution diminiſhes gra- 


dually. 
NOTE XXXVIII. Sac r. II. p. 168. [PP]. 


Nor nix is more common among Antiqua- 
ries, and there 1s not a more copious ſource of 
error, than to decide concerning the inſtitutions 
and manners of paſt ages, by the forms and 
ideas which prevail in their own times. The 
French lawyers in the ſeventeenth and eighteenth 
centuries, having found their ſovereigns in poſ- 
ſeſſion of abſolute power, ſeem to think it a 
duty incumbent on them, to maintain that ſuch 
unbounded authority belonged to the crown in 
every period of their monarchy. “ The go- 
vernment of France,” ſays M. de Real very 
gravely, © is purely monarchical at this day, as 
it was from the beginning. Our Kings were abſo- 
lute originally as they are at preſent.” Science 
du Government, tom. ii. p. 31. It is impoſſible, 
however, to conceive two ſtates of civil ſociety 
more unlike to each other, than that of the 
French nation under Clovis, and that under 
Louis XV. It is evident, from the codes of laws 
of the various tribes which ſettled in Gaul and 
the countries adjacent to it, as well as from the 
hiſtory of Gregory of Tours, and other early 
annaliſts, that among all theſe people the form 
of government was extremely rude and ſimple, 
and that they had ſcarcely begun to acquire the 
frſt rudiments of that order and police which 
are neceſſary in extenſive ſocieties. The King 
or leader had the command of ſoldiers or com- 
panions, who followed his ſtandard from choice, 


not by conſtraint. I have produced the cleareſt 
; evidence 
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evidence of this, Note VI. An event related 
by Gregory of Tours, lib. iv. c. 14. affords the 
moſt ſtriking proof of the dependence of the 
early French Kings on the ſentiments and incli- 
vations of their people. Clotaire I. having march- 
ed at the head of his army, in the year 553, 
againſt the Saxons, that people, intimidated at 
his approach, ſued for peace, and offered to pay 
a large ſum to the offended monarch. Clotaire 
was willing to cloſe with what they propoſed ; 
but his army inſiſted to be led forth to battle. 
The King employed all his eloquence to per- 
ſude them to accept of what the Saxons were 
ready to pay. The Saxons, in order to ſuothe 
them, increaſed their original offer. The King 
renewed his ſolicitations But the army enraged, 
ruſhed upon the 24 tore his tent in pieces, 
dragged him out of it, and would have ſlain 
him on the ſpot, if he had not conſented to lead 
them inſtantly againſt the enemy. 


Ir the early monarchs of France poſſeſſed 
ſuch limited authority, even while at the head 
of their army, their prerogative during peace 
will be found to be ſtill more confined. They 
aſcended the throne not by any hereditary right, 
but in conſequence of the election of their ſub- 
jects. In order to avoid an unneceſſary number 
of quotations, I refer my readers to Hotto- 
manni Franco-gallia, cap. vi. p. 47. edit. 1573, 
where they will find the fulleſt proof of this 
from Gregory of Tours, Amoinus, and the 
moſt autheatick hiſtorians of the Merovingian 
Kings. The effect of this election was not to 
inveſt them with abſolute power. Whatever 
related to the general welfare of the nation, was 
ſubmitted to publick deliberation, and deter- 
mined by the ſuffrage of the people, in the an- 
nual aſſemblics called Les Champs de Mars and 
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Les Champs de Mai. Theſe aſſemblies were 
called Champs, becauſe, according to the cuſtom 
of all the barbarous nations, they were held in 
the open air, in ſome plain capable of containing 
the vaſt number of perſons who had a right to 
be preſent. Jo. Jac. Sorberus de Comitiis vete- 
rum Germanorum, vol. i. & 19, &c. They 
were denominated Champs de Mars and de 
Mai, from the months in which they were held: 
Every freeman ſeems to have had a right to be 
preſent in theſe aſſemblies. Sorberus, ibid. 5 
133, &c. The ancient annals of the Franks 
deſcribe the perſons who were preſent in the aſ- 
ſembly held A. D. 788, in theſe words: In pla- 
cito Ingelheimenſi conveniunt pontifices, majo- 
res, minores, ſacerdotes, reguli, duces, comites, 
præfecti, cives, oppidani, Apud Sorber. & 304. 


There every thing that concerned the happineſs 


of their country, ſays an ancient hiſtorian, every 
thing that could be of benefit to the Franks, 
was conſidered and enjoyed. Fredegarius ap. 
Du Cange Gloſſar. voc. Campus Martii. Chlo- 
tharius II. deſcribes the buſineſs, and acknow- 
ledges the authority of theſe aſſemblies. They 
are called, ſays he, that whatever relates to the 
common ſafety may be conſidered and reſolved. 
by common deliberation ; and whatever they 
determine, to that I will conform. Amoinus 
de Geſt. Franc. lib. iv. c. i. ap. Bouquet Recueil. 
ii. 116. The ſtatutory clauſes, or words of le- 
giſlative authority in the decrees iſſued in theſe 
aſſemblies, run not in the name of the King 
alone. We have treated, ſays Childebert, in 
a decree, A. D. 532, in the aſſembly of March, 
together with our Nobles concerning ſome af- 
fairs, and we now publiſh the concluſion, that 
it may come to the knowledge of all.” Childeb. 
Decret. ap. Bouquet Recueil des Hiſtor. tom. iv. 
p. z. We have agreed together with our vaſſals. 

Vol. I. B b Ibid. 
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Ibid. ö 2. lt is agreed in the aſſembly in which 
we were all united.” Ibid. & 4. The Salic laws, 
the moſt venerable monument of French juriſ- 
prudence, were enacted in the ſame raanner. 
Dictaverunt Salicam legem proceres inſius gentis, 
qui tunc temporis apud eam erant Rectores. 
Sunt autem electi de pluribus viri quatuor—qui 
per tres Mallos convenientes, omnes cauſarum 
origines ſollicitè diſcurrendo, tractantes de ſin- 
gulis judicium decreverunt hoc modo. Præf. 
Leg. Salic. ap. Bouquet. Ibid p. 122. Hoc 
decretum eſt apud regem & 8 ejus, & 
apud cunctum populum chriſtianum, qui infra 
regnum Merwingorum conſiſtunt. Ibid. p. 124. 
Nay, even in their charters, the Kings of the 
firſt race are careful to ſpecify that they were 


granted with the conſent of their vaſſals. Ego 


Childebertus Rex unà cum conſenſu & voluntate 
Francorum, &c. A. D. 558. Bouquet, ibid. 
622. Chlotharius III. unà cum patribus noſtris 
epiſcopis, optimatibus, cæteriſque palatii noſtri 
miniſtris, A. D. 664. Ibid. 648. De con- 
ſenſu fidelium noſtrorum. Mably Obſerv. tom. 
j. p. 239. The hiſtorians likewiſe deſcribe the 
functions of the King in the national aſſemblies 
in ſuch terms, as imply that his authority there 
was extremely ſmall, and that every thing de- 
pended on the court itſelf. Ipſe Rex (fays 
the author of Annales Francorum, ſpeaking 
of the Field of March) ſedebat in ſella regia, 
circumſtante exercitu, præcipiebatque is, die 
illo, quicquid a Francis decretum erat. Bou- 
quet Recueil, tom. ii. p. 647. 


Tuar the gencral aſſemblies exerciſed ſu- 
preme juriſdiction over all perſons, and with re- 
ſpect to all cauſes, is ſo evident as to ſtand in 
need of no proof. The trial of Brunehaut, A. D. 
613, how unjuſt ſoever the ſentence againſt 
her may be, as related by Fredegarius, Chron. 
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cap. 42. Bouquet, ibid. 430, is in itſelf ſuffi- 
cient proof of this. The notorious violence and 
iniquity of the ſentence, ſerve to demonſtrate 
the extent of juriſdiction which this aſſembly 


poſſeſſed, as a Prince ſo ſanguinary as Chlothaire 


II. thought the ſanction of his authority would 
be ſufficient to juſtify his rigorous treatment 
of the mother and grandmother of ſo many 


Kings, 


Wiru reſpect to conferring donatives on the 
Prince, we may obſerve, that among nations 
whoſe manners and political inſtitutions are ſim- 
ple, the publick, as well as individuals, having 
few wants, they are unacquainted with taxes ; 
and free uncivilized tribes diſdain to ſubmit to 
any ſtated impoſition. This was remarkably the 
caſe of the Germans, and of all the various peo- 


ple that iſſued from that country. Tacitus pro- 


nounces two tribes not to be of German origin, 
becauſe they ſubmitted to pay taxes. De Morib. 
Germ. c. 43. And ſpeaking of another tribe, 
according to the ideas prevalent in Germany, he 
ſays, they were not degraded by the impoſition 
05 taxes.“ Ibid, c. 29. Upon their ſettlement 
in Gaul, we may conclude, that while elated 
with the conſciouſneſs of victory, they would 
not renounce the high - ſpirited ideas of their an- 
ceſtors, or voluntarily ſubmit to a burden which 
they regarded as a badge of ſervitude. The 
evidence of the earlieſt records and hiſtorians 


juſtify this concluſion. M. de Monteſquieu, in 


the twelfth and ſubſequent chapters of the thir- 
teenth book of VEſprit des Loix, and M. de 
Mably Obſervat. ſur PHiſt. de France, tom. i. 
p. 247. have inveſtigated this fact with great at- 


tention, and have proved clearly that the pro- 


perty of freemen among the Franks was not 
ſubject to any ſtated tax. That the ſtate re- 
B b 2 quired 
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quired nothing from perſons of this rank but mi- 
litary ſervice at their own expence, and that 
they ſhould entertain the King in their houſes 
when he was upon any progreſs through his do- 
minions, or his officers when ſent on any publick 
employment, furniſhing them with carriages and 
horſes. Monarchs ſubſiſted almoſt entirely up- 
on the revenues of their own domains, and up- 
on the perquiſites ariſing from the adminiſtra- 
tion of juſtice, together with a few ſmall fines 
and forfeitures exacted from ſuch as had been 
guilty of certain treſpaſſes. It is foreign from 
my ſubject to enumerate theſe. The reader 


may find them in Obſervat. de M. de Mably, 


vol. i. p. 267. 
Wuen any extraordinary aid was granted by 


freemen to their ſovereign, it was purely volun- 


tary. In the annual aſſembly of March or May, 
it was the cuſtom to make the King a preſent 
of money, of horſes, or arms, or of ſome other 
thing of value. This was an ancient cuſtom, 
and derived from their anceſtors the Germans. 
Mos eſt civitatibus, ultro ac viritim conferri 
principibus vel armentorum vel frugum, quod pro 
honore acceptum, etiam neceſſitatibus ſubvenit. 
Tacit. de Mor. Germ. c. 15. Theſe gifts, if 
we may form a judgment concerning them from 
the general terms in which they are mentioned 
by the ancient hiſtorians, were conſiderable, and 
made no ſmall part of the royal revenue. Many 
paſſages to this purpoſe are produced by M. du 
Cange, Diſſert. iv. ſur Joinville, 153. Sometimes 
a conquered people ſpecified the gift which they 
bound themſelves to pay annually, and it was 


exacted as a debt if they failed. Annales Me- 


tenſes, ap. Du Cange, ibid. p. 155. It is pro- 
bable that the firſt ſtep towards taxation was to 


aſcertain the value of theſe gifts which were ori- 
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ginally gratuitous, and to compel the people to 
pay the ſum at which they were rated. Still, 
however, ſome memory of their original was 
preſerved, and the aids granted to monarchs in 
all the kingdoms of Europe were termed bene- 
volences or free-gifts. 


Tur Kings of the ſecond race in France were 
raiſed to the throne by the election of the peo- 
ple. PR Rex pius, ſays an author who 
wrote a few years after the tranſaction which he 
records, per authoritatem Pape, & unctionem 
ſancti chriſmatis, & electionem omnium Fran- 
corum in regni ſolio ſublimatus eſt. Clauſula de 
Pepini conſecratione ap. Bouq. Recueil des Hiſ- 
tor. tom. v. p. 9. At the ſame time, as the 
chief men of the nation had transferred the 
crown from one family to another, an oath was 
exacted of them, that they ſhould maintain on 
the throne the family which they had now pro- 
moted; ut nunquam de alterius lumbis regem 
in evo præſumant eligere. Ibid. p. 10. This 
oath the nation faithfully obſerved during a 
conſiderable ſpace of time. The poſterity of 
Pepin kept poſſeſſion of the throne; but with 
reſpe& to the manner of dividing their domini- 
ons among their children, Princes were obliged 
to conſult the general aſſembly of the nation. 
Thus Pepin himſelf, A. D. 768, appointed his 
two ſons, Charles and Carlomanus, to reign as 
joint ſovereigns; but he did this, una cum con- 
ſenſu Francorum & procerum ſuorum ſeu & 
epiſcoporum, before whom he laid the matter 
in their general aſſembly. Conventus apud 
ſanctum Dionyſium, Capitular. vol. i. p. 187. 
This deſtination the French confirmed in a ſub- 
ſequent aſſembly, which was called upon the 
death of Pepin; for, as Eginhart relates, they 
not only appointed them Kings, but by their 

authority 
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authority they regulated the limits of their re- 
ſpective territories. Vita Car. Magni ap. Bou- 
quet Recueil, tom. v. p. 90. In the fame man- 
ner, it was by the authority of the ſupreme 
aſſemblies that any diſpute which aroſe among 
the deſcendants of the royal family was deter- 
mined. Charlemagne recognizes this important 
part of their juriſdiction, and confirms it in his 
charter concerning the partition of his domini- 
ons; for he appoints, that, in caſe of any un- 
certainty with reſpect to the right of the ſeveral 
competitors, he whom the people ſhall chuſe, 
ſhall ſucceed to the crown. Capitular. vol, 1. 


442. 


Unpzr the ſecond race of Kings, the aſſem- 
bly of the nation, diſtinguiſhed by the name of 
Conventus, Malli, Placita, were regularly aſſem- 
bled once a year at leaſt, and frequently twice 
in the year. One of the moſt valuable monu- 
ments of the hiſtory of France is the treatiſe of 
Hincmarus, archbiſhop of Rheims, de ordine 
Palattii. He died A. D. 882. only fixty-eight 
years after Charlemagne, and he relates in that 
ſhort diſcourſe the facts which were communi- 
cated to him by Adalhardus, a miniſter and 
confident of Charlemagne. From him we learn 
that this great monarch never failed to hold the 
general aſſembly of his ſubjects every year. In 
quo placito generalitas univerſorum majorum 
tam clericorum quam laicorum conveniebat, 
Hincm. oper. edit. Sirmondi, vol. ii. c. 29. 211. 
In theſe aſſemblies, matters which related to the 
general ſafety and ſtate of the kingdom were 
always diſcuſſed, before they entered upon any 
private or leſs important buſineſs. Ibid. c. 32. 
p. 213. His immediate ſucceſſors imitated his 
example, and tranſacted no affair of importance 
without the advice of their great council. 

' UnpeR 
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UNDER the ſecond race of Kings, the genius 
of the French government continued to be in a 
good meaſure democratical. The nobles, the 
dignified eccleſiaſticks, and the great officers of 
the crown, were not the only members of the 
national council; the people, or the whole body 
of freemen, either in perſon or by their repre- 
ſentatives, had a right to be preſent in it. Hinc- 
marus, in deſcribing the mannner of holding 
tne genera] aſſembles, ſays, that if the weather 
was favourable, they met in the open air, but, 
if otherwiſe, they had different apartments allot- 
ted to them, ſo that the dignified clergy were ſe- 
parated from the laity, and the comites vel hujuſ- 
modi principes ſibimet honorificabiliter a cetera 
multitudine ſegregarentur. Ibid. c. 35. p. 114. 
Agobardus, archbiſhop of Lyons, thus deſcribes 
a national council in the year 833, wherein he 
was preſent. Qui ubique conventus extitit ex 
reverendiſſimis epiſcopis, & magnificentiſhmis 
viris inluftribus, collegio quoque abbatum & 
comitum, promiſeuæque ætatis & dignitatis po- 
pulo. The cætera multitudo of Hincmarus is the 
ſame with the populus of Agobardus, and both 
deſcribe the inferior order of freemen, the ſame 
who were afterwards known in France by the 
name of the third eſtate, and in England by the 
name of commons. The people, as well as the 
members of higher dignity, were admitted to a 
ſhare of the legiſlative power. Thus, by a law, 
A. D. 803, it is ordained, “ that the queſtion 
ſhall be put to the people with reſpect to every 
new law, and if they ſhall agree to it, they 
ſhall confirm it by their ſignature.“ Capit. vol. 
1, 294. There are two capitularia which convey 
to us a full idea of the part which the people had 
in the adminiſtration of government, When 
they felt the weight of any grievance, they had 


a right to petition the ſovereign for redreſs. _ 
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of theſe petitions, in which they deſire that ec- 
cleſiaſticks might be exempted from bearing 
arms, and from ſerving in perſon againſt the 
enemy, is ſtill extant. It is addreſſed. to Char- 
lemagne, A. D. 803, and expreſſed in ſuch 
terms as could have been uſed only by men con- 
ſcious of liberty, and of the extenſive privileges 
which they poſſeſſed. They conclude with re- 
quiring him to grant their demand, if he wiſhed 
that they ſhould any longer continue faithful 
ſubjects to him. That great monarch, inſtead 
of being offended or ſurpriſed at the boldnels of 
their petition, received it in a moſt gracious 
manner, and ſignified his willingneſs to comply 
with it. But ſenſible that he himſelf did not 
poſſeſs legiſlative authority, he promiſes to | 

the matter before the next general aſſembly, that 
ſuch things as were of common concern to all 
might be there conſidered and eſtabliſhed by 
common conſent. Capitul tom. 1. p. 405.— 
409. As the people by their petitions brought 
matters to be propoſed in the general aſſembly, 


we learn from another capitulare the form in. 


which they were approved there, and enacted 
as laws. The propoſitions were read aloud, and 
then the people were required to declare whether 
they aſſented to them or not. They fignified 
their aſſent by crying three times, We are ſa- 
tisfied,” and then the capitulare was confirmed 
by the ſubſcription of the monarch, the clergy, 
and the chief men of the laity. Capitul, tom. i. 
p. 629. A. 822. It ſeems probable, from a capi- 
tulare of Carolus Calvus, A. D. 851, that the 
ſovereign could not refuſe his aſſent to what 
was propoſed and eſtabliſhed by his ſubjects in 
the general aſſembly. Tit. ix. & 6. Capitul. 
vol. ii p. 47. It is unneceſſary to multiply quo- 
tations concerning the legiſlative power of the 
national aſſembly of France under the ſecond 

race, 
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race, or concerning its right to determine with 
regard to peace and war. The uniform ſtyle 
of the Capitularia is an abundant confirmation 
of the former. The reader who defires any 
farther information with reſpect to the latter, 
may conſult Les Origines ou PAncien Gouver- 
nement de la France, &c. tom. ui. p. 87, &c. 
What has been faid with reſpect to the admiſ- 
ſion of the people or their repreſentatives into the 
ſupreme aſſembly merits attention, not only in 
tracing the progreſs of the French government, 
but on account of the light which it throws 
upon a ſimilar queſtion agitated in England, 
concerning the time when the commons be- 
came part of the legiſlative body in that king- 
dom. | 


NOTE XXXIX. Secr, Ill. p. 170. [{QQ]: 


THrar important change which the conſtitu- 
tion of France underwent, when the legiſlative 
power was transferred from the great council of 
the nation to the King, has been explained by 
the French antiquaries with leſs care, than they 
beſtow in illuſtrating other events in their hiſtory. 
For that reaſon I have endeavoured with greater 
attention to trace the ſteps which led to this 
memorable revolution. I ſhall here add ſome 
particulars which tend further to illuſtrate it. 
The Leges Salicæ, the Leges Burgundionum, 
and other codes publiſhed by the ſeveral tribes 
which ſettled in Gaul, were general laws ex- 
tending to every perſon, to every province and 
diſtrict where their authority was acknowledged. 
But they ſeem to have become obſolete; and 
the reaſon of their falling into diſuſe is very ob- 
vious. Almoſt the whole property of the nation 
was allodial when theſe laws were framed. But 
when the feudal inſtitutions became * 

an 
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and gave riſe to an infinite variety of queſtions 
peculiar to that ſpecies of tenure, the ancient 
codes were of no uſe in deciding with regard to 
theſe, becauſe they could not contain regulations 
applicable to caſes which did not exiſt at the 
time when they were compiled. This conſide- 
rable change in the nature of property made it 
neceſſary to publiſh the new regulations con- 
tained in the Capitularia. Many of theſe, as 
is evident from the peruſal of them, were pub- 
lick laws extending to the whole French nation, 
in the general aſſembly of which they were 
enacted. The weakneſs of the greater part of 
the monarchs of the ſecond race, and the diſor- 
der into which the nation was thrown by the 
depredations of the Normans, encouraged the 
barons to uſurp an independent power formerly 
unknown in France. The nature and extent 
of that juriſdiction which they aſſumed, I have 
formerly conſidered. The political union of the 
kingdom was at an end, its ancient conſtitution 
was diſſolved, and only a feudal relation ſubſiſt- 
ed betwecn the King and his vaſſals. The regal 
juriſdiction extended no further than the domains 
of the crown. Under the laſt Kings of the ſe- 
cond race, theſe were reduced almoſt to nothing. 
Under the firſt Kings of the third race, they 
comprehended little more than the patrimonial 
eſtate of Hugh Capet, which he annexed to 
the crown, Even with this acceſſion, they con- 
tinued to be very narrow. Velly, Hiſt. de France, 
tom. iii. p. 32. Many of the moſt confiderable 
provinces in France did not at firſt acknowledge 
Hugh Capet as a lawful Monarch. There are 
ſtill extant ſeveral charters, granted during the 
firſt years of his reign, with this remarkable 
clauſe in the form of dating the charter; Deo 
6 regnante, rege expectante, regnante domino 
noſtro Jeſu Chriſto, Francis autem contra jus 
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regnum uſurpante Ugone rege. Bouquet Re- 
cueil, tom. x. p. 544. A Monarch whoſe title 
was thus openly diſputed, was not in a conditi- 
on to aſſert the royal juriſdiction, or to limit that 
of the barons. 


Al. L theſe circumſtances rendered it eaſy for 
the barons to uſurp the rights of royalty within 
their own territories. The capitularia became no 
leſs obſolete than the ancient laws; local cuſ- 
toms were every where introduced, and became 
the ſole rule by which all civil tranſactions were 
conducted, and all cauſes were tried. The 
wonderful ignorance, which became general in 
France during the ninth and tenth centuries, 
contributed to the introduction of cuſtomary 
law. Few perſons, except eccleſiaſticks, could 
read; and as it was not in the power of ſuch il- 
literate perſons to have recourſe to written laws, 
either as their guide in buſineſs, or their rule in 
adminiſtering juſtice, the cuſtomary law univer- 
fally prevailed. 


DuriNnG this period, the general aſſembly of 
the nation ſeems not to have been called, nor to 
have once exerted its legiſlative authority. Lo- 
cal cuſtoms regulated and decided every thing. 
A ſtriking proof of this occurs in tracing the 
progreſs of the French juriſprudence. The laſt 
of the Capitularia collected by M. Baluze, was 
iſſued in the year 921, by Charles the Simple. 
An hundred and thirty years elapſed from that 
period to the publication of the firſt ordonance 
of the Kings of the third race, contained in the 


great collection of M. Lauriere, and the firſt or- 


donance which appears to be an act of legiſlati- 
on extending to the whole kingdom, is that of 
Philip Auguſtus, A. D. 1190. Ordon. tom. i. 
p. 1, 18. During that long period of one _ 
re 
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dred and ſixty-nine years, all tranſactions were 
directed by local cuſtoms, and no addition was 
made to the ſtatutory law of France. The or- 
donances, previous to the reign of Philip Au- 
guſtus, contain regulations, the authority of 
which did not extend beyond the King's do- 


mains, 


Vartovs inſtances occur of the caution with 
which the Kings of France ventured at firſt to 
exerciſe legiſlative authority. M. P Ab. de Mab- 
ly produces an ordonance of Philip Auguſtus, 
A. D. 1206, concerning the Jews, who, in that 
age, were in ſome meaſure the property of the 
lord in whoſe territories they reſided. But it is 
not ſo much an act of royal power, as a treaty 
of the King with the counteſs of Champagne, 
and the comte de Dampierre; and the regulati- 
ons in it ſeem to be eſtabliſhed not by his autho- 
rity, but by their conſent. Obſervat. ſur Phiſt. 
de France, ii. p. 355. In the ſame manner an 
ordonance of Louis VIII. concerning the Jews, 
A. D. 1223, is a contract between the King 
and his nobles, with reſpect to their manner of 
treating that unhappy race of men. Ordon. 
tom. i. p. 47. The Eſtabliſſemens of St. Louis, 
though well adapted to ſerve as general laws to 
the whole kingdom, were not publiſhed as ſuch, 
but only as a complete code of cuſtomary law, 
to be of authority within the King's domains. 
The wiſdom, the equity, and the order, conſpi- 
cuous in that code of St. Louis, procured it a 
favourable reception throughout the kingdom. 


The veneration due to the virtues and good in- 


tentions of its author, contributed not a little to 
reconcile the nation to that legiſlative authority, 
which the King began to aſſume. Soon after 
his time, the idea of the King's poſſeſſing ſu- 
preme legiſlative power became common. g It, 

ays 
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ſays Beaumanoir, the King makes any eſtabliſh- 
ment ſpecially for his own domain, the barons 
may nevertheleſs adhere to their antient cuſ- 
toms; but if the eſtabliſhment be general, it 
ſhall be current throughout the whole kingdom, 
and we ought to believe that ſuch eſtabliſhments 
are made with mature deliberation, and for the 
genera] good. Cout. de Beauvoiſis, c. 48. p. 
265. Though the Kings of the third race did 
not call the general afſembly of the nation, dur- 
ing the long period from Hugh Capet to Philip 
the Fair, yet they ſeem to have conſulted the 
biſhops and barons who happened to be preſent 
in their court, with reſpect to any new law which 
they publiſned. Examples of this occur, Ordon. 
tom. i. p. 3 & 5. The practice ſeems to have 
continued as late as the reign of St. Louis, when 
the legiſlative authority of the crown was well 
eſtabliſhed. Ordon. tom. 1. p. 58. A. D. 1246. 
This attention paid to the barons facilitated the 


Kings acquiring ſuch full poſſeſſion of the legiſ- 


lative power, as enabled them afterwards to ex- 
erciſe it without obſerving that formality. 


Tux aſſemblies, diſtinguiſhed by the name of 
the States General, were firſt called A. D. 1302, 
and were held occaſionally from that period to 
the year 1614, ſince which time they have not 
been ſummoned. Theſe were very different 
from the ancient aſſemblies of the French nation 
under the Kings of. the firſt and ſecond race. 
There is no point with reſpect to which the 
French antiquaries are more generally agreed, 
than in maintaining that the States General had 
no ſuffrage in the paſſing of laws, and poſſeſſed 
no proper legiſlative juriſdiction. The whole 
tenor of the French hiſtory confirms this opini- 
on. The form of . proceeding in the States 
General was this. The King addreſſed himſelf 
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to the whole body aſſembled in one place, and 
laid before them the affairs on account of which 
he had ſummoned them. The deputies of each 
of the three orders, of nobles, of clergy, and of 
the third eſtate, met apart, and prepared their 
cabier or memorial, containing their anſwer to 
the propoſitions which had been made to them, 
together with the repreſentations which they 
thought proper to lay before the King. Theſe 
anſwers and repreſentations were conſidered by 
the King in his council, and generally gave riſe 
to an ordonance. Theſe ordonances were not 
addreſſed to the three eſtates in common. Some- 
times the King addreſſed an ordonance to each 
of the eſtates in particular. Sometimes he men- 
tioned the aſſembly of the three eſtates. Some- 
times mention is made only of the afſembly of 
that eſtate to which the ordonance is addreſſed. 
Sometimes no mention at all is made of the af- 
ſembly of eſtates, which ſuggeſted the propriety 
of enacting the law. Preface au tom. in. des 
Ordon. p. xx. Thus the States General had 
only the privilege of adviſing and remonſtrat- 
ing; the legiſlative authority reſided in the King 
alone. WELLES 


NOTE XL. Secr. III. p. 174. [RR]. 


Ir the parliament of Paris be conſidered only 
as the ſupreme court of juſtice, every thing re- 
lative to its origin and juriſdiction is clear and 
obvious. It is the ancient court of the King's 

lace, new-modelled, rendered ſedentary, and 
inveſted with an extenſive and aſcertained juriſ- 
diction. The power of this court, while em- 
ployed in this part of its functions, is not the 
object of preſent conſideration. The pretenſi- 
ons of the parliament to controul the exerciſe 
of the legiſlative authority, and its claim of » 

right 
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right to interpoſe with reſpect tc publick affairs 
and the political adminiſtration of the kingdom, 
lead to inquiries attended with greater difficulty. 
As the officers and members of the parliament of 
Paris were anciently nominated by the King, 
were paid by him, and on ſeveral occaſions were 
removed by him at pleaſure, (Chroniq. Scanda- 
leuſe de Louis XI. chez les Mem. de Comines, 
tom. 11. p. 51. Edit. de M. Lenglet de Freſnoy) 
they cannot be conſidered as repreſentatives of 
the people, nor could they claim any ſhare in 
the legiſlative power as aCting in their name. 
We muſt ſearch for ſome other ſource of this 
high privilege. The parliament was originally 
compoſed of the moſt eminent perſons in the 
kingdom. The peers of France, eccleſiaſticks 
of the higheſt order, and noblemen of illuſtri- 
ous birth were members of it, to whom were 
added ſome clerks and counſellors learned in the 
laws. Paſquier Recherches, p. 44, &c. Ency- 
clopedie, tom. xii. Art. Parlement, p. 3, 5. A 
court thus conſtituted was properly a committee 
of the States General of the kingdom, and was 
compoſed of thoſe barons and fideles, whom the 
Kings of France were accuſtomed to conſult 
with regard to every act of juriſdiction or legiſla- 
tive authority. It was natural therefore, during 
the intervals between the meetings of the States 
General, or during thoſe periods when that aſ- 
ſembly was not called, to conſult the parlia- 
ment, to lay matters of publick concern before 
it, and to obtain its approbation and concur- 
rence, before any ordonance was publiſhed, to 
which the people were required to conform. 2. 
Under the ſecond race of Kings, every new law 
was reduced into proper form by the Chancellor 
of the kingdom, was propoſed by him to the 
people, and when enacted, was committed to 


him to be kept among the publick records, ys 
e 


383 


384 


PROOFS AND ILLUSTRATIONS. 


he might give authentick copies of it to all who 
ſhould demand them. Hincm. de ord. palat. 
c. 16. Capitul. Car. Calv. tit. xiv. & 11. tit, 
xxxiii. The chancellor preſided in the parlia- 
ment of Paris at its firſt inſtitution. Encyclo- 
pedie, tom. iii. art. Chancelier, p. 88. It was 
therefore natural for the King to continue to em- 
ploy him in his ancient functions of framing, 
taking into his cuſtody, and publiſhing the or- 
donances which were iſſued, To an ancient 
copy of the Capitularia of Charlemagne, the fol- 
lowing words are ſubjoined. Anno tertio Cle- 
mentiſſimi domini noſtri Caroli Auguſti, ſub ip- 
ſo anno, hæc facta Capitula ſunt, & conſignata 
Stephano comiti, ut hæc manifeſta faceret Pari- 
fiis mallo publico, & illa legere faceret coram 


Scabineis, quod ita & fecit, & omnes in uno 


conſenſerunt, quod ipſi voluiſſent obſervare uſ- 
que in poſterum, etiam omnes Scabinei, Epiſ- 
copi, Abbates, Comites, manu propria ſubter 
ſignaverunt. Bouquet Recueil, tom. v. p. 663. 
Mallus ſignifies not only the publick aſſembly 
of the nation, but the court of juſtice held by 
the comes, or miſſus dominicus. Scabini were 
the judges, or the aſſeſſors of the judges in that 
court. Here then ſeems to be a very early in- 
ſtance, not only of laws being publiſhed in a 
court of juſtice, but of their being verified or 
confirmed by the ſubſcription of the judges. If 
this was the common practice, it naturally in- 
troduced the verifying of edicts in the parlia- 
ment of Paris. But this conjecture I propoſe 
with that diffidence, which I have felt in all my 
reaſonings concerning the laws and inſtitutions 
of foreign nations. 3. This ſupreme court of 
juſtice in France was dignified with the appella- 
tion of parliament, the name by which the ge- 
neral aſſembly of the nation was diſtinguiſhed 
towards the cloſe of the ſecond race of Kings N 
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and men, both in reaſoning and in conduct, 
are wonderfully influenced by the ſimilarity of 
names, The preſerving the ancient names of 
the magiſtrates eſtabliſhed, while republican go- 
vernment ſubſiſted in Rome, enabled — * | 
and his ſucceſſors to aſſume new powers, with 
leſs obſervation, and greater eaſe. The beſtow- 
ing the ſame name in France upon two courts, 
which were extremely different, contributed not 
a little to confound their juriſdiction and func- 
tions. 


Al theſe circumſtances concurred in leading 
the Kings of France to avail themſelves of the 
parliament of Paris, as the inſtrument of recon- 
ciling the people to their exerciſe of legiſlative 
authority. The French, accuſtomed to ſee all 
new laws examined and authoriſed before they 
were publiſhed, did not ſufficiently diſtinguiſh 
between the effect of performing this in the na- 
tional aſſembly, or in a court appointed by the 
King. But as that court was compoſed of re- 
| ſpectable members, and well ſkilled in the laws 
of their country, when any new edict received 
its ſanction, that was ſufficient to diſpoſe the 
people to implicit ſubmiſſion. 


Waen the practice of verifying and regiſtering 
the royal edicts in the parliament of Paris be- 
came common, the parliament contended that 
this was neceſſary in order to give them legal 
authority. It was eſtabliſhed as a fundamental 
maxim in French juriſprudence, that no law 
could be publiſhed in any other manner; that, 
without this formality, no ediCt or ordonnance 
could have any effect; that the people were not 
bound to obey it, and ought not to conſider it 
as an edict or ordonnance, until it was verified in 
the ſupreme court, after free deliberation. 

Vor. I. Cc Roche- 
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Roche-flavin des Parlemens de France, 4to. 
Gen. 1621. p. 921. The parliament, at dif- 
ferent times, hath with great fortitude and in- 
tegrity oppoſed the will of their ſovereigns; and 
notwithſtanding their repeated and peremptory 
requiſitions and commands, hath refuſed to 
verify and publiſh ſuch edicts as it conceived to 
be oppreſſive to the people, or ſubverſive of 
the conſtitution of the kingdom. Roche-flavin 
reckons, that between the year 1562, and the 
year 1589, the parliament refuſed to verify more 
than an hundred edicts of the Kings. Ibid. 925. 
Many inſtances of the ſpirit and conſtancy with 
which the parliaments of France oppoſed perni- 
cious laws, and aſſerted their own privileges, are 
enumerated: by Limnæus Notitiæ Regni Fran- 


ciæ, lib. i. c. 9. p. 224. 


Bur the power of the parliament to maintain 
and defend this privilege, bore no proportion to 


its importance, or to the courage with which the 


members aſſerted it, When any monarch was 
determined that an edict ſhould be carried into 


- execution, and found the parliament inflexibly 


reſolved not to verify or publiſh it, he could 
eaſily ſupply this defect by the plenitude of his 
regal power. He repaired to the parliament in 
perſon, he took poſſeſſion of his ſeat of juſtice, 
and commanded the edict to be read, verified, 
regiſtered, and publiſhed in his preſence. Then, 
according to another maxim of French law, 
the King himſelf being preſent, neither the par- 
liament, nor any magiſtrate whatever, can ex- 
erciſe any authority, or perform any function. 
Adveniente Principe, ceſſat magiſtratus. Roche- 


flavin, ibid. p. 928, 929. Encyclopedie, tom. 
ix. Art. Lit de Juſtice, p. 58 1. Roche · fla vin 
mentions ſeveral inſtances of Kings who actually 


exerted this prerogative, ſo fatal to the * 
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of the rights and liberties tranſmitted to the 
French by their anceſtors. Paſquier produces 
ſome inſtances of the ſame kind. Rech. p. 61. 
Limnæus enumerates many others, which the 
length to which this note has ſwelled, prevents 
me from inſerting at length, though they tend 
greatly to illuſtrate, this important article in 
the French hiſtory, p. 245. Thus by an exer- 
tion of prerogative, which though violent, ſeems 


to be conſtitutional, and is juſtified by innume- 


rable precedents, all the efforts of the parlia- 
ment to limit and controul the King's legiſlative 
authority, are rendered ineffectual. 


I Have not attempted to explain the conſtitu- 
tion or juriſdiction of any parliament in France, 
but that of Paris. All of them are formed up- 
on the model of that moſt ancient and reſpect- 
able tribunal, and all my obſervations concern- 
ing it will apply with full force to them. 


NOTE XLI. Sxcr. III. p. 179. [SS]. 


Tux humiliating poſture, in which a great 
Emperor implored abſolution, is an event ſo ſin- 
gular, that the words in which Gregory himſelf 
deſcribes it, merit a place here, and convey a 
ſtriking picture of the arrogance of that Pontiff. 
Per triduum, ante portam caſtri, depoſito omni 
regio cultu, miſerabiliter, ut pote diſcalceatus, & 
laneis indutus, perſiſtens, non prius cum multo 
fletu apoſtolicæ miſerationis auxihum, & conſo- 
lationem implorari deſtitit, quam omnes qui ibi 
aderant, & ad quos rumor ille pervenit, ad tan- 
tam pietatefn, & compaſſionis miſericordiam 
movit, ut pro eo multis precibus & lacrimis in- 
tercedentes, omnes quidem inſolitam noſtræ men- 
tis duritiem mirarentur; nonulli vero in nobis 
non apoſtolice ſedis gravitatem, ſed quaſi tyran- 
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nice feritatis crudelitatem eſſe clamarunt. Epiſt. 
Gregor. ap. Memorie della Conteſſa Matilda da 


Fran. Mar. Fiorentini. 
174. 


NOTE XIII. Szcr. II. p. 188. [TT]. 


As I have endeavoured in the hiſtory to trace 


Lucca, 1956. vol. i. p. 


the various ſteps in the progreſs of the conſtitu- 


tion of the Empire, and to explain the peculia- 
rities in its policy very fully, it is not neceſſary 
to add much by way of illuſtration. What ap- 
pears to be of any importance, I ſhall range 
under diſtinct heads. 


1. WIr reſpect to the power, juriſdiction and 
revenue of the Emperors; a very juſt idea of 
theſe may be formed by attending to the view 
which Pfeffel gives of the rights of the Empe- 
rors at two different periods. The firft at the 
cloſe of the Saxon race, A. D. 1024. Theſe, 
according to his enumeration, were the right of 
conferring all the great eccleſiaſtical benefices in 
Germany ; of receiving the revenues of them 
during a vacancy ; of Mort-main, or of ſuc- 
ceeding to the effects of eccleſiaſticks who died 
inteſtate : The right of confirming or of annul- 
ling the elections of the Popes : The right of 
aſſembling councils, and of appointing them to 
decide concerning the affairs of the church : 
The right of conferring the title of King upon 
their vaſſals: The right of granting vacant 
fiefs: The right of receiving the revenues of 
the Empire, whether ariſing from the Imperial 


domains, from impoſts and tolls, from gold or 


ſilver mines, from the taxes paid by the Jews, 
or from forfeitures: The right of governing 
Italy as its proper ſovereigns: The right of 
erecting free cities, and of eſtabliſhing fairs in 


them: 
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them : The right of aſſembling the diets of the 
Empire, and of fixing the time of their du- 
ration : The right of coining money, and of 
conferring that privilege on the ſtates of the 
Empire : Theright of adminiſtering both high 
and low juſtice within the terfitorities of the 
different ſtates. Abrege, F. 160. The other 
period is at the extinction of the Emperors of the 
families of Luxemburg and Bavaria, A. D. 1437. 
According to the ſame author, the Imperial pre- 
rogatives at that time were, the right of confer- 
ring all dignities and titles, except the privilege 
of being a ſtate of the Empire: The right of 
Preces primariæ, or of appointing once during 
their reign a dignitary in each chapter or reli- 
gious houſe : The right of granting diſpenſa- 
tions with reſpect to the age of majority. The 
right of erecting cities, and of conferring the 
privilege of coining money : The right of cal- 
ling the meetings of the diet, and of preſiding 
in them. Abrege, &c. p. 507. It were eafi 
to ſhew that M. Pfeffel is well founded in all 
theſe aſſertions, and to confirm them by the teſ- 
timony of the moſt reſpectable authors. In the 
one period, the Emperors appear as mighty ſo- 
vereigns with extenſive prerogatives; in the 
other, as the heads of a confederacy with very 
limited powers. 


Tus revenues of the Emperors decreaſed ſtill 
more than their authority. The early Empe- 
rors, and particularly thoſe of the Saxon line, 
beſides their vaſt patrimonial or hereditary terri- 
tories, poſſeſſed an extenſive domain both in 
Italy and Germany, which. belonged to them as 
Emperors. Italy belonged to the Emperors as 
their proper kingdom, and the revenues which 


they drew from it were very conſiderable. — 
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firſt alienations of the Imperial revenue were 
made in this country. The Italian cities having 
acquired wealth, and aſpiring at independence, 
purchaſed their liberty from. different Empe- 
rors, as I have obſerved Note XV. The ſums 
which they paid, and the Emperors with whom 
they concluded theſe bargains, are mentioned by 
Caſp. Klockius de Erario Norimb. 1671. p. 58, 
&c. Charles IV. and his ſon Wenceſlaus, diſſi- 
pated all that remained of the Italian branch of 
the domain. The German domain lay chiefly 
upon the banks of the Rhine, and was under the 
government of the Counts Palatine. It is not 
eaſy to mark out the boundaries, or to eſtimate 
the value of this ancient domain, which has 
been ſo long incorporated with the territories of 
different Princes. Some hints with reſpect to 
it may be found in the gloſſary of Speidelius, 


which he has entitled Speculum Juridico-Philo- 


logico-politico Hiſtoricum Obſervationum, &c. 
Norimb. 1673, vol. i. 679. 1045. a more full 
account of it is given by Klockius de Ærario, p. 
84. Beſides this, the Emperors poſſeſſed conſide- 
rable diſtricts of land lying intermixed with the 
eſtates of the Dukes and barons. They were 
accuſtomed to viſit theſe frequently, and drew 
from them what was ſufficient to ſupport their 
court during the time of their reſidence. An- 
naliſtæ, ap. Struv. tom. i. 611. A great part 
of theſe were ſeized by the nobles during 
the long interregnum, or during the wars 
occaſioned by the conteſts between the Em- 
perors and the court of Rome. At the ſame 
time that ſuch encroachments were made on the 
fixed or territorial property of the Emperors, 
they were robbed almoſt entirely of their caſual 
revenues; the Princes and barons appropriating 
to themſelves taxes and duties of every kind, 
which had uſually been paid to them. Pfeffel 
Abrege, p. 374. The profuſe and inconſide- 
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rate ambition of Charles IV. ſquandered what- 
ever remained of the Imperial revenues after 
ſo many defalcations. He, in the year 1376, 
in order to prevail with the Electors to chuſe 
his ſon Wenceſlaus King of the Romans, 
promiſed each of them an hundred thouſand 
crowns, But being unable to pay ſo large a 
ſum, and eager to ſecure the election to his ſon, 
he alienated to the three eccleſiaſtical Electors, 
and to the Count Palatine, ſuch countries as ſtill 
belonged to the Imperial domain on the banks 
of the Rhine, and likewiſe made over to them 
all the taxes and tolls then levied by the Empe- 
rors in that diſtrict, Trithemius, and the au- 
thor of the Chronicle of Magdeburgh, enume- 
rate the territories and taxes which were thus ali- 
enated, and repreſent this as the laſt and fatal 
blow to the Imperial authority. Struv. Corp. 
vol, i. p. 437. From that period, the ſhreds of 
the ancient revenues poſſeſſed by the Emperors 
have been ſo inconſiderable, that, in the opinion 
of Speidelius, all that they yield would be fo 
far from defraying the expence of ſupporting 
their houſehold, that they would not pay the 
charge of maintaining the poſt eſtabliſhed in the 
Empire. Speidelii Speculum, &c. vol. i. p. 680. 
Theſe funds, inconſiderable as they were, con- 
tinued to decreaſe. Granvelle, the miniſter of 
Charles V. aſſerted in the year 1546, in pre- 
ſence of ſeveral of the German Princes, that 
his maſter drew no money at all from the Em- 
pire. Sleid. Hiſtory of the Reformation, Lond. 
1689. p. 372. The ſame is the caſe at preſent. 
Traitè de droit Publique de l' Empire, par M. le 
Coq. de Villeray, p. 55. From the reign of 
Charles IV. whom Maximilian called the peſt of 
the Empire, the Emperors have depended en- 
entirely on their hereditary dominions, as we 
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only ſource of their power, and even of their 
ſubſiſtence. 


2. The ancient mode of electing the Empe- 
rors, and the various changes which it under- 
went, require ſome illuſtration. The Imperial 
crown was originally attained by election, as 
well as thoſe of moſt monarchies in Europe. An 
opinion long prevailed among the antiquaries and 
publick lawyers of Germany, that the right of 
chuſing the Emperors was veſted in the arch- 
biſhops of Mentz, Cologne, and Treves, the 
King of Bohemia, the Duke of Saxony, the 
Marquis of Brandenburgh, and the Count Pala- 
tine of the Rhine, by an edict of Otho III. con- 
firmed by Gregory V. about the year 996. But 
the whole tenor of hiſtory contradicts this opi- 
nion. It appears, that from the earlieſt period 
in the hiſtory of Germany, the perſon who was 
to reign over all, was elected by the ſuffrage 
of all. Thus Conrad I. was elected by all the 
people of the Franks, ſay ſome annaliſts; by 
all the princes and chief men, ſay others; by 
all the nation, ſay others, See their words, 
Struv. Corp. 211. Conringius de German. Imper. 
Rep. Acroamata Sex. Ebroduni 1654, p. 103. 
In the year 1024, poſterior to the ſuppoſed re- 
gulations of Otho III. Conrad II. was elected by 
all the chief men, and his election was approved 
and confirmed by the people, Struv. Corp. 284. 
At the election of Lotharius II. A. D. 1125, ſix- 
ty thouſand perſons of all ranks were preſent. 
He was named by the chief men, and their no- 
mination was approved by the people. Struv. 
ibid. p. 357. The firſt author who mentions 
the (even Electors is Martinus Polonus, who 
flouriſhed in the reign of Frederick II. which 
ended A. D. 1250. We find, that in all the 
ancient elections to which I have referred, the 

Princes 


PROOFS AND ILLUSTRATIONS. 


Princes of the greateſt power and authority were 
allowed by their countrymen to name the per- 
ſon whom they wiſhed to appoint Emperor, and 
the people approved or diſapproved of their no- 
mination. This privilege of voting firſt is called 
by the German lawyers the right of Pretaxation. 
Pfeffel Abregè, p. 316. This was the firſt origin 
of the excluſive right which the Electors acquir- 
ed. The Electors poſſeſſed the moſt extenſive terri- 
tories of any Princes in the Empire; all the great 
offices of the ſtate were in their hands by heredi- 
tary right; as ſoon as they obtained or engroſſed 
ſo much influence in the election as to be al- 
lowed the right of prætaxation, it became un- 
neceſſary for the inferior eccleſiaſticks and ba- 
rons to attend, when they had no other function 
but that of confirming the deed of theſe more 
powerful Princes by their aſſent. During times 
of turbulence, they could not reſort to the place 
of election without a numerous retinue of arm- 
ed vaſſals, the expence of which they were obli- 
ged to defray out of their own revenues. The 
rights of the ſeven Electors were ſupported by 
all the deſcendants and allies of their powerful 
families, who ſhared in the ſplendor and influence 
which they enjoyed by this diſtinguiſhing privi- 
lege. Pfeffel Abrege, p. 376. The ſeven Elec- 
tors were conſidered as the repreſentatives of all 
the orders which compoſed the higheſt claſs of 
German nobility. There were three archbiſhops, 
chancellors of the three great diſtricts into which 
the Empire was anciently divided; one King; 
one Duke; one Marquis; and one Count. All 
theſe circumſtances contributed to render the in- 
troduction of this conſiderable innovation into 
the conſtitution of the Germanick body extreme- 
ly eaſy. Every thing of importance, relating to 
this branch of the political ſtate of the Empire, is 
well illuſtrated by Onuphrius Panvinius, an Au- 


guſtinian Monk of Verona, who lived in the 9 
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of Charles V. His treatiſe, if we make ſome al- 
lowance for that partiality which he expreſſes in 
favour of the powers which the Popes claimed in 
the Empire, has the merit of being one of the 
firſt works in which a controverted point in hiſ- 
tory is examined with critical preciſion, and with 
a proper attention to that evidence which is de- 
rived from records, or the teſtimony of contem- 
porary hiſtorians. It is inſerted by Goldaſtus in 
his Politica Imperialia, p. 2. 


As the Electors have engroſſed the ſole right 
of chuſing the Emperors, they have aſſumed 
likewiſe that of depoſing them. This high 
power the Electors have not only preſumed to 
claim, but have ventured, in more than one 
inſtance, to exerciſe, In the year 1298, a part 
of the Electors depoſed Adolphus of Naſſau and 
ſubſtituted Albert of Auſtria 'in his place. The 
reaſons on which they found their ſentence, ſhow 
that this deed flowed from factious, not from 
publick-ſpirited motives, ' Struv. Corp. vol. i. p. 
540. In the firſt year of the fifteenth century, 
the Electors depoſed Wenceſlaus, and placed the 
Imperial crown on the head of Rupert Elector 
Palatine. The act of depoſition is ſtill extant. 
Goldaſti Conſtit. vol. i. p. 379, It is pronounced 
in the name and by the authority of the Electors, 
and confirmed by ſeveral prelates and barons of 
the Empire, who were preſent. Theſe exerti- 
ons of the electoral power demonſtrate that the 
Imperial authority was ſunk very low. 


Tux other privileges of the Electors, and the 
rights of the electoral college are explained by 
the writers on the publick law in Germany. 


3. Wirth reſpect to the diets or general aſ- 
ſemblies of the Empire, it would be W 
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if my object were to write a particular hiſtory of 
Germany, to enter into a minute detail, con- 
cerning the forms of aſſembling it, the perſons 
who have a right to be preſent, their diviſion 
into ſeveral Colleges or Benches, the objects of 
their deliberation, the mode in which they car- 
ry on their debates or give their ſuffrages, and 


the authority of their decrees or receſſes. But 


in a general hiſtory it is ſufficient to obſerve, 
that, originally, the diets of the Empire were 
exactly the ſame with the aſſemblies of March 
and of May, held by the Kings of France. 
They met, at leaſt, once a year. Every free- 
man had a right to be preſent. They were aſ- 
ſemblies, in which a monarch deliberated with 
his ſubjects, concerning their common intereſt. 
Arumeus de comitiis Rom. German. Imperii, 
4to, Jenæ, 1660, cap. 7. No. 20, &c. But 
when the Princes, dignified eccleſiaſticks, and 
barons, acquired territorial and independent ju- 
riſdiction, the diet became an aſſembly of the 
ſeparate ſtates, which formed the confederacy 
of 1 which the Emperor was head. While the 
conſtitution of the Empire remained in its pri- 
mitive form, attendance on the diets was a du- 
ty, like the other ſervices, due from feudal ſub- 
jets to their ſovereign, which the members 
were bound to perform in perſon; and if any 
member who had a right to be preſent in the 
diet neglected to attend in perſon, he not _ 
loſt his vote, but was liable to an heavy penal- 
ty. Arumæus de Comit. c. 5. Nꝰ 40. Where- 

from the time that the members of the diet 
—— independent ſtates, the right of ſuffrage 
was annexed to the territory or dignity, not to 
the perſon. The members, if they could not, 
or would not attend in perſon, might ſend their 
deputies, as Princes ſend ambaſſadors, and they 
were entitled to exerciſe all the rights belong- 
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ing to their conſtituents. Ibid. Ne 42, 46, 49. 
By degrees, and upon the ſame principle of con- 
ſidering the diet as an aſſembly of independent 
ſtates, in which each confederate had the right of 
ſuffrage, if any member poſſeſſed more than 
one of theſe ſtates or characters which entitle to 
a ſeat in the diet, he was allowed a proportional 
number of ſuffrages. Pfeffel Abrege, 622. From 
the ſame cauſe the Imperial cities, as ſoon as 
they became free, and acquired ſupreme and in- 
dependent juriſdiction within their own territo- 
ries, were received as members of the diet The 
powers of the diet extend to every thing relative 
to the common concern of the Germanick body, 
or that can intereſt or affect it as a confederacy. 
The diet takes no cognizance of the interior ad- 
miniſtration in the different States, unleſs that 
happens to diſturb or threaten the general ſafety. 


4. Wir reſpect to the Imperial chamber, the 
juriſdiction of which has been the great ſource 
of order and tranquillity in Germany, it is ne- 
ceſſary to obſerve, that this court was inſtituted 
in order to put an end to the calamities occaſion- 
ed by private wars in Germany. I have already 
traced the riſe and progreſs of this practice, and 
pointed out its pernicious effects as fully as their 
extenſive influence during the middle ages me- 
rited. In Germany, private wars ſeem to have 
been more frequent and productive of worſe 
conſequences than in the other countries of Eu- 
rope. There are obvious reaſons for this. The 
nobility of Germany were extremely numerous, 
and the cauſes of their diſſention multiplied in 
proportion. The territorial juriſdiction which 
the German nobles acquired, was more complete 
than that poſſeſſed by their order in other nati- 
ons. They became, in reality, independent 
powers, and they claimed all the * 
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that character. The long interregnum from A. 
D. 1255 to A. D. 1273, accuſtomed them toan 
uncontrouled licence, and led them to forget 
that ſubordination which is neceſſary in order to 
maintain public tranquillity. At the time the 
other monarchs of Europe began to acquire ſuch 
an increaſe of power and revenues, as added 
new force to their government, the authority 
and revenues of the Emperors continued gradu- 
ally to decline. The diets of the Empire, which 
alone had authority to judge between ſuch mighty 
barons, and power to enforce its deciſions, met 
very ſeldom. Conring. Acroamata, p. 234. The 
diets when they did aſſemble were often com- 
poſed of ſeveral thouſand members, Chronic. 
Conſtant. ap. Struv. Corp. i. p. 546, and were 
mere tumultuary aſſemblies, ill · qualified to de- 
cide concerning any queſtion of right. The 
ſeſſion of the diets continued only two or three 
days, Pfeffel Abrege, p. 244, ſo that they had 
no time to hear or diſcuſs any cauſe that was in 
the ſmalleſt degree intricate. Thus Germany 
was left, in ſome meaſure without any court of 
judicature, capable of repreſſing the evils of pri- 
vate war, 


ALL the expedients which were employed in 
other countries of Europe in order to reſtrain 
this practice, and which I have deſcribed, Note 
XXI. were tried in Germany with little effect. 
The confederacies of the nobles and of the ci- 
ties, and the diviſion of Germany into various cir- 
cles, which I mentioned in that Note, were found 
likewiſe inſufficient. As a laſt remedy the Ger- 
mans had recourſe to arbiters whom they called 
Auſtregæ. The barons and ſtates in different 
parts of Germany joined in conventions, by 
which they bound themſelves to refer all contro- 
verſies, that might ariſe between them, to the de- 
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termination of Auſtregæ, and to ſubmit to their 
ſentences as final. Theſe arbiters are named 
ſometimes in the treaty of convention, an in- 
ſtance of which occurs in Ludewig Reliquiæ 
Manuſcr. omnis ævi, vol. ii. 212; ſometimes 
they were choſen by mutual conſent; ſometimes 
they were appointed by neutral perſons; and 
ſometimes the choice was left to be decided by 
lot. Datt. de Pace publica Imperii, lib. 1. cap. 
27. No 60, &c. Speidelius Speculum, &c. voc. 
Auſtreg.. p. 95. Upon the introduction of this 
practice, the publick tribunals of juſtice became, 
in a great meaſure, uſeleſs, and were almoſt en- 
tirely deſerted. 


In order to re-eſtabliſh the authority of go- 
vernment, Maximilian inſtituted the Imperial 
chamber, at the period which I have mentioned. 
This tribunal conſiſted originally of a preſident, 
who was always a nobleman of the firſt order, 
and of ſixteen judges. The preſident was ap- 
pointed by the Emperor, and the judges, partly 
by him, and partly by the States, according to 
forms which it is unneceſſary to deſcribe. A 
ſum was impoſed, with their own conſent, on 
the States of the Empire, for paying the ſalaries 
of the judges, and officers in this court. The 
Imperial chamber was eſtabliſned firſt at Franc- 
fort on the Maine. During the reign of Charles 
V. it was removed to Spires, and continued in 
that city above a century and a half. It is now 
fixed at Wetzlar. This court takes cognizance 
of all queſtions concerning civil right between 
the States of the Empire, and paſles judgment 
in the laſt reſort, and without appeal. To it 
belongs, likewiſe, the privilege of judging in 
criminal cauſes, which may be conſidered as con- 


nected with the preſervation of the publick peace. 


Pfeffel Abrege, 560. 
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ALL cauſes relating to points of feudal right 
or juriſdiction, together with ſuch as reſpect the 
territories which hold of the Empire in Italy, 
belong properly to the juriſdiction of the Aulick 
council, This tribunal was formed upon the 
model of the antient court of the palace inſtitut- 
ed by the Emperors of Germany. It depended 
not upon the States of the Empire, but upon the 
Emperor; he having the right of appointing at 
pleaſure all the judges of whom it is compoſed, 
Maximilian, in order to procure ſome compen- 
ſation for the diminution of his authority, by 
the powers veſted in the Imperial chamber, pre- 
vailed on the diet A. D. 1512, to give its con- 
ſent to the eſtabliſhment of the Aulick council. 
Since that time, it has been a great object of 
policy in the court of Vienna to extend the juriſ- 
diction, and ſupport the authority of the Aulick 
council, and to circumſcribe and weaken thoſe 


of the Imperial chamber. The tedious forms 


and dilatory proceedings of the Imperial cham- 
ber have furniſhed the Emperors with pretexts 
for doing ſo. Lites Spirz, according to the 
witticiſm of a German lawyer, ſpirant, ſed nun- 
quam exſpirant. Such delays are unavoidable 
in a court compoſed of members named by 
States, jealous of each other. Whereas the 
judges of the Aulick council, depending on one 
maſter, and being reſponſible to him alone, are 
more vigorous and decifive, Puffendorf. de 
Statu Imper. German. cap. v. & 20. Pfeffel 


Abrege, p. 581. 
NOTE XLIII. Szcr. III. p. 191. [UU]. 


Tae deſcription which I have given of the 
Turkiſh government is conformable to the ac- 
counts of the moſt intelligent travellers who have 


viſited that Empire. The count de Marſigli, — 
is 
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his treatiſe concerning the military ſtate of the 
Turkiſh Empire, ch. vi. and the Author of Ob- 
ſervations on the religion, laws, government and 
manners of the Turks, publiſhed at London 
1768, vol. i. p. 81. differ from other writers 
who have deſcribed the political conſtitution of 
that powerful monarchy. As they had oppor- 
tunity, during their long reſidence in Turkey, 
to obſerve the order and juſtice conſpicuous in 
ſeveral departments of adminiſtration, they ſeem 
unwilling to admit that it ſhould be denominated 
a deſpotiſm. But when the form of government 
in any country is repreſented to be deſpotick, 


this does not ſuppoſe that the power of the mo- 


narch is continually exerted in acts of violence, 


injuſtice, and cruelty. Under governments of 


every ſpecies, unleſs when ſome frantick tyrant 
happens to hold the ſceptre, the ordinary ad- 
miniſtration muſt be conformable to the princi- 
ples of juſtice, and if not active in promoting 
the welfare of the people, cannot certainly have 
their deſtruction for its object. A ſtate in which 
the ſovereign poſſeſſes the abſolute command of 
a vaſt military force, together with the diſpoſal 
of an extenſive revenue; in which the people 
have no privileges, and no part either immedi- 
ate or remote in legiſlation; in which there is 
no body of hereditary nobility, jealous of their 
own rights and diſtinctions, to ſtand as an inter- 
mediate order between the Prince and the peo- 
ple, cannot be diſtinguiſhed by any name but 
that of a deſpotiſm. The reſtraints, however, 
which I have mentioned, ariſing from the Caps- 
culy, and from religion, are powerful. But they 
are not ſuch as change the nature or denomina- 
tion of the government. When a deſpotick 
Prince employs an armed force to ſupport his 
authority, he commits the ſupreme power to 
their hands, The Pretorian bands in Rome de- 

throned, 
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throned, murdered, and exalted Princes, in the 
ſame wanton manner with the ſoldiery of the 
Porte at Conſtantinople. But notwithſtanding 
this, the Roman Emperors have been conſidered, 
by all political writers, as poſſeſſing deſpotick 


power. 


Tux Author of Obſervations on the religion, 
law, government, and manners of the Turks, in 
a preface to the ſecond edition of his work, hath 
made ſome remarks on what is contained in this 
Note, and that, part of the text to which it re- 
fers. It is with diffidence 1 ſet my opinion in 
oppolition to that of a perſon, who has obſerved 
the government of the Turks with attention, 
and has deſcribed it with abilities. But after 
a careful review of the ſubject, to me the Turk- 
iſh government ſtill appears of ſuch a ſpecies, 
as can be ranged in no claſs, but that to which 
political writers have given the name of deſpo- 
tiſm. There is not in Turkey any conſtitutional 
reſtraint upon the will of the ſovereign, or any 
barrier to circumſeribe the exerciſe of his power, 
but the two which I have mentioned; one af- 
forded by religion, the principle upon which the 
authority of the Sultan is founded; the other 
by the army, the inſtrument which he muſt em- 
ploy to maintain his power. The Author repre- 
ſents the Ulcma, or body of the law, as an in- 
termediate order between the monarch and the 
people. Pref. p. 30. But whatever reſtraint the 
authority of the U/cma may impoſe upon the ſo- 
vereign, is derived from religion. The Moulabs, 
out of whom the Mufti and other chief officers 
of the law muſt be choſen, are eccleſiaſticks. 
It is as interpreters of the Koran or Divine Will 
that they are objects of veneration. The check, 
then, which they give to the exerciſe of arbi- 
trary power is not diſferent from one of thoſe 
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of which I took notice. Indeed, this reſtraint 
cannot be very conſiderable. The Mufti, who 


is the head of the order, as well as every infe- 


rior officer of law, is named by the Sultan, and 
removable at pleaſure. The ſtrange means em- 


ployed by the Ulrma in 1746, to obtain the 


diſmiſſion of a miniſter whom they hated, is a 
manifeſt proof that they poſſeſs but little conſti- 
tutional authority which can ſerve as a reſtraint 
upon the will of the ſovereign. Obſervat. p. 


92. of 2d edit. If the author's idea be juſt, it 


is aſtoniſhing that the body of the law ſhould 
have no method of remonſtrating againſt the 
errors of adminiſtration, but by ſetting fire to 
the capital. 


Tux Author ſeems to conſider the Capiculy, 
or ſoldiery of the Porte, neither as formidable 
inſtruments of the Sultan's power, nor as any re- 
ſtraint upon the exerciſe of it. His reaſons for 
this opinion are, that the number of the Capi- 
culy is (ſmall in proportion to the other troops 
which compoſe the Turkiſh armies, and that in 
time of peace they are undiſciplined. Pref. 2d. 
edit. p. 23, &c. But the troops ſtationed in a 
capital, though their number be not great, are 
always maſters of the ſovereign's perſon and 
power. The prætorian bands bore no proportion 
to the legionary troops in the frontier provinces. 
The ſoldiery of the Porte are more numerous, 
and muſt poſſeſs the ſame power, and be equally 
formidable, ſometimes to the ſovereign, and 
oftener to the people. However much the diſ- 
cipline of the Janizaries may be neglected at pre- 
ſent, it certainly was not fo, in that age to which 
alone my deſcription of the Turkiſh government 
applies. The Author obſerves, Pref. p. 29. that 
the Janizaries never depoſed any Sultan of them- 
| ſelves, 
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ſelves, but that ſome form of law, true or falſe, has 
been obſerved, and that either the Mufti, or 
ſome other miniſter of religion, has announced to 
the unhappy prince the law which renders him 
unworthy of the throne. Obſerv. p. 102. This 
will always happen. In every revolution brought 
about by military power, the deeds of the ſoldiery 
muſt be confirmed and carried into execution 
with the civil and religious formalities peculiar 
to the conſtitution, 


TH1s addition to the Note may ſerve as a fur- 
ther illuſtration of my own ſentiments, but is not 
made with any intention of entering into any 
controverſy with the Author of Obſervations, 
&c, to whom I am indebted for the obliging 
terms in which he has expreſſed his remarks upon 
what he had advanced. Happy were it for ſuch 
as venture to communicate their opinions to the 
world, if every animadverſion upon them were 


conveyed with the ſame candid and liberal ſpirit! 


In one particular, however, he ſeems to have 
miſapprehended what I meant. Pref. p. 17. I 
certainly did not mention his or count Marſigli's 
long reſidence in Turkey as a circumſtance, 
which ſhould detract from the weight of their 
authority. I took notice of it, in juftice to my 
readers, that they,might receive my opinion with 
diſtruſt, as it differed from that of perſons whoſe 
means of information were ſo far ſuperior to 


mine. 
NOTE XLIV. SecrT- III. p. 192. [XXI. 


Tux inſtitution, the diſcipline, and privi- 
leges of the Janizaries are deſcribed by all the 
authors who give any account of the Turkiſh 
government. The manner in which enthuſiaſm 
was employed in order to inſpire them with cou- 
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rage is thus related by Prince Cantemir: When 
Amurath I. had formed them into a body, he 
ſent them to Haji Bektaſh, a Turkiſh Saint, fa- 
mous for his miracles and prophecies, deſirin 
him to beſtow on them a banner, to pray to G 
for their ſucceſs, and to give them a name. The 
Saint, when they appeared in his preſence, put 
the ſleeve of his gown upon one of their heads, 


and ſaid, Let them be called Tengicberi. Let 


their countenance be ever bright, their hands 
viQtorious, their ſwords keen; let their ſpears 
always hang over the heads of their enemies, 
and wherever they go, may they return with a 
ſkining face.” Hiſtory of the Ottoman Empire, 
p. 38. The number of Janizaries, at the firſt 
inſtitution of the body, was not conſiderable. 
Under Solyman, in the year 1521, they amount- 
ed to twelve thouſand. Since that time their 
number has greatly increaſed. Marſigli, Etat. 
&c. ch. 16. p. 68. Though Solyman poſſeſſed 
ſuch abilities and authority as to reſtrain this for- 
midable body within the bounds of obedience, 
yet its tendency to limit the power of the 
Sultans was, even in that age, foreſeen by ſa- 
gacious obſervers. Nicolas Daulphinois, who 
accompanied M. D'Aramon ambaſſador from 
Henry II. of France to Solyman, publiſhed an 
account of his travels, in which he deſcribes 
and celebrates the diſcipline of the rear ; 
but at the ſame time predicts that they would, 
one day, become formidable to their maſters, 
and act the ſame part at Conſtantinople, as the 
Prætorian bands had done at Rome. Collection 
of Voyages from the Earl of Oxford's Library, 


vol. i. p. 599. 
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NOTE XLV. Secr. III. p. 194. [VII. 


SOLYMAN the Magnificent, to whom the 
Turkiſh hiſtorians have given the ſirname of 
Canuni, or inſtituter of rules, firſt brought the 
finances and military eſtabliſhment of the Turk- 
iſh Empire into a regular form, He divided the 
military force into the Capiculy, or ſoldiery of the 
Porte, Which was properly the ſtanding army, 
and Serrataculy, or ſoldiers appointed to guard 
the frontiers. The chief ſtrength of the latter 
conſiſted of thoſe who held Timariots and Ziams. 
Theſe were portions of land granted to certain 
perſons for Fife in much the ſame manner as 
the military fiefs among the nations of Europe ; 
in return for which military ſervice was per- 
formed. Solyman, in his Canun-Name, or book 
of regulations, fixed with great accuracy the ex- 
tent of theſe lands in each province of his Em- 
pire, appointed the preciſe number of ſoldiers 
each perſon who held a Timariot or a Ziam 
ſhould bring into the field, and eſtabliſhed the 
pay which they ſhould receive. while engaged in 
ſervice. Count Marſigli and Sir Paul Rycaut 
have given extracts from this book of regula- 
tions; and it appears, that the ordinary eſta- 
bliſhment of the Turkiſh army exceeded an hun- 
dred and fifty thouſand men. When theſe were 
added to the ſoldiery of the Porte, they formed 
a military power greatly ſuperior to what any 
Chriſtian ſtate could command. Marſigli Etat 
Militaire, &c. p. 136. Rycaut's ſtate of the 
Ottoman Empire, book ili. ch. 2. As Solyman, 
during his active reign, was engaged ſo con- 
ſtantly in war, that his troops were always in 
the field, the Serrataculy became almoſt equal 
to the Janizaries themſelves in diſcipline and 


valour. 
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IT is not ſurpriſing, then, that the authors of 
the ſixteenth century ſhould repreſent the Turks 
as far ſuperior to he Chriſtians, both in the 
knowledge and in the practice of the art of war, 
Guicciardini informs us, that the Italians learned 
the art of fortifying towns from the Turks. 
Hiſtor. lib. xv. p. 266. Buſbequius, who was 
ambaſſador from Ferdinand to Solyman, and 
who had opportunity to obſerve the ſtate both 
of the Chriſtian and Turkiſh armies, publiſhed 
a diſcourſe concerning the beſt manner of carry- 
ing on war againſt the Turks, in which he 
points out at great length the immenſe advan- 
tages which the Infidels poſſeſſed with reſpect to 
diſcipline, and military improvements of every 
kind. Buſbequii opera, edit. Elzevir. p. 393, 
&c, The teſtimony of other authors might be 
_ if the matter were, in any degree, doubt- 

ul. 


Beyore I conclude theſe Proofs and Illuſtra- 
tions, I ought to explain the reaſon of two omiſ- 
ſions in them; one of which is neceſſary to men- 
tion on my own account, the other to obviate 
an objection to this part of the work. 


Ix all my inquiries and diſquiſitions concern- 
ing the progreſs of government, manners, litera- 
ture and commerce during the middle ages, as 
well as in my delineations of the political conſti- 
tution of the different States of Europe at the 
opening of the ſixteenth century, I have not 
once mentioned M. de Voltaire, who, in his 
Eſſay ſur Phiſtoire generale, has reviewed the 
ſame period, and has treated of all theſe ſub- 
jects. This does not proceed from inattention 
to the works of that extraordinary man, whoſe 
genius, no leſs enterprizing than univerſal, has 
attempted almoſt every different ſpecies of lite- 

rary 
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rary compoſition. In many of theſe he excels. 
In all, if he had left religion untouched, he is 
inſtructive and agreeable. But as he ſeldom 
imitates the example of modern -hiſtorians in 
citing the authors from whom they derived their 
information, I could not, with propriety, ap- 

eal to his authority in confirmation of any 
doubtſu] and unknown fact. I have often, 
however, followed him as my guide in theſe re- 
ſearches; and he has not only pointed out the 
facts with reſpect to which it was of importance 
to inquire, but the concluſions which it was pro- 
per to draw from them. It he had, at the ſame 
time, mentioned the books which relate theſe 
particulars, a great part of my labour would 
have been unneceſſary, and many of his readers 
who now conſider him only as an entertaining 
and lively writer, would find that he is a learn- 
ed'and well-informed hiſtorian, 


As to the other omiſſion ; every intelligent 
reader muſt have obſerved, that I have not en- 
tered, either in the hiſtorical part of this volume, 
or in the Proofs and Illuſtrations, into the ſame 
detail with reſpect to the ancient laws and cuſ- 
toms of the Britiſh kingdoms, as concerning 
thoſe of the other European nations. As the ca- 
pital facts with regard to the progreſs of govern- 
ment and manners in their own country are 
known to moſt of my readers, ſuch a detail ap- 

eared to me to be leſs eſſential. Such facts 
and obſervations, however, as were neceſſary 
towards completing my deſign in that part of 
the work, I have mentioned under the different 
articles which are the ſubjects of my diſquiſiti- 
ons. The ſtate of government, in all the na- 
tions of Europe, having been nearly the ſame 
during ſeveral ages, nothing can tend more to 


illuſtrate the progreſs of the Engliſh conſtitution, 
than 
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than a careful inquiry into the laws and cuſtoms 
of the kingdoms on the Continent. This ſource 
of information has been too much neglected by 
the Engliſh antiquaries and lawyers, Filled with 
admiration of that happy conſtitution now eſta- 
bliſhed in Great Britain, they have been more 
attentive to its forms and principles, than to the 
condition and ideas of remote times, which, in 
almoſt every particular, differ from the preſent. 
While engaged in peruſing the laws, charters, 
and early hiſtorians of the continental king- 
doms, I have often been led to think that an 
attempt to illuſtrate the progreſs of the Engliſh 
Juriſprudence and policy, by a compariſon with 
thoſe of other kingdoms in a ſimilar ſituation, 
would be of great utility, and might throw 
much light on ſome points which are now ob- 
ſcure, and decide others, which have been long 
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A 
F RICA, the ſhocking devaſtations 
made there by the Vandals, 204. 
Alanus, his character of the clergy in 
his time, 238. 
Alfred the Great, his complaint of the 
ignorance of the clergy, 238. 
Alledial poſſeflion of land, explained, 
219, How ſuch poſſeſſion became 
ſubje& to military ſervice, ib. Diſ- 
tinguiſhed from beneficiary tenures, 
220. How converted into feudal te- 
nures, 226, 


Alladium, the etymology of that word, 
O 


230. 

Pn." his character of the Huns, 
206, 211. 

Amurath, Sultan, the body of Janizaries 
formed by him, 192. 

Anathema, form of that denounced a+ 
gainſt robbers during the middle ages, 

40. 

Arabia, the ancient Greek phildſophy 
cultivated there, while loſt in Europe, 
339, Note xxviii, The progreſs of 
philoſophy from thence to Europe, 
331, 

Aragon, riſe of the kingdom of, 148. 
Its union with Caſtile ib. The con- 
ſtitution and form of its government, 
162, The privileges of its Cortes, 
ib. Office and juriſdiction of the Jul- 


tiza, 153. The regal 2 very 
confined, 164. Form of the alle- 
giance ſwore to the Kings of, 155. 
The power of the nobility to controul 
the regal power, 354. Their privi- 
lege of union taken away by Peter 
IV. ib. The eſtabliſhment of the [a+ 
quiſition oppoſed there, 358, 

Armies, ſtanding, the riſe of, traced, 94. 
By what means they became more ge- 
neral in Europe, 114. 

Arms, the proſeſſion of, the moſt ho- 
nourable in uncivilized nations, 68, 
Aſs, an account of the ancient Romiſh 

feaſt of, 242. 

Aſſemblies, legiſlative, how formed, 36. 

— gc of France, their 
power under the firſt race of Kings, 
167. Under the ſecond and third, 16. 
At what period they loſt their legiſla - 
tive authority, 16g. 

Attila, King of the Huns, account of 
his reception of the Roman ambaſſae 
dors, 201, Note iii. Some account 
of his conqueſts, 206. 

Arila, an aſſembly of Caſtilian nobles 
there, ſolemnly try and depoſe Henry 
IV. their King, 181. 

Auſtria, the houle of, by whom found- 
ed, 179. 


Baill, 
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Bills, in the old French law, their of- 
fice explained, 316. 

Balance of power, the firſt riſe of, in 
Europe, 113. The progreſs of, 114. 

Baltic, the fi it ſource of wealth, to 
the towns ſituated on that ſea, 348. 

Barcelona, its trade, riches, and privi- 
leges at the cloſe of the ſifteenth cen- 
tury, 361. 

Berent, their independence, and mutual 
hottilities, under the feudal lyNtem, 16. 
How affected by the infranchiſement 
of cities, 34. Acquire a participation 
in legiſlative government, 37. Their 
private wars for redreſs of per ſonal in- 
juries, 48. Methods employed to a- 
boiiſh theſe contentions, 46. Origin 
of their ſupreme and independent ju- 
ritdiction, $8, The bad effects reſult- 
ing from theſe privileges, 89. The 
ſteps taken by Princes to reduce their 
courts, 60, How obliged to relin- 
quith their judicial prerogatives, 69, 
Of Italy, ſubjeQed to municipal laws, 
253, Note xv. Their right of territo- 
ria! juriſdiction explained, 311. Their 
emoluments from cauſes decided in 
their courts, #6. 

Benefices, under the feudal ſyſtem, a 
hiſtory of, 223. When they became 
hereditary, 235. 

Books, an inquiry into the materials of 
the ancient ones, 238, The loſs of 
old manuſcripts accounted for, 239. 
The great prices they ſold for in an- 
cient times, 240. 

Boroughs, repreſentatives of, how intro- 
duced into national. councils, 38. 

Britons, ancient, their di\treſs and dejec- 
tion when deſerted by the Romans, 
and haraſſed by the Pits and Caledo- 
nians, 199, Note i. 

Brether lead of Ged, an account of that 
a ſſociation for extinguiſhing private 
wars, 288. 

Bruges, how it became the chief mart 
for Italian commodities during the 
middle ages, 344. 

Bur; undy, Mary, heirels of, the impor- 
tance with h ch her choice ip a buſ- 
band was confidered by all Europe, 
105, The treacherous views of Lewis 
XI. of France towards her, 107. Is 
marricd to the Archduke Maximilian, 
108, The influence of this match on 
the ſtate of Europe, 16. 


Ceſar, his account of the ancient Ger- 
mans, compared with that of Tacitus, 
411. 


Calatrava, military order of, in Spain, 
zealous to employ their proweſs in 
defence of the howours of the Virgin 
Mary, 364. The vow uſed by theſe 
knights, 16, 

Cambray, treaty of, its object, 118. 
The confederacy diſſolved, 121. 

Canon Law, an enquiry into, 63. Pro- 
greſs of ecclefiaſtical uſurpations, 64. 
The maxims of, more equitable than 
the civil courts of the miudie ages, 
65 

Caſiile, rife of the kingdom of, 148. Its 
union with Aragon, ib, Its King 
Henry IV. folemly tried and depoſed 
in an aſſembly o the nobles, 181. 
The conilitution and government of 
that kingdom, 155. A hiſtorv of the 
Cortes of, and its privilezes, 186. 
The kingdom originally elective, 358, 
Note xxxiii. 

Catalonia, the ſpirited behaviour of the 
people there in defence of their rights, 
againſt their King John IH. of Aragon, 
181. 

Cenjualis, a ſpecies of the Oblati, or vo- 
luntary flaves, the obligations they 
entered into deſcribed, 277, 

Cen tenarii, or inferior judges in the mid- 
dle ages, the extraordinary oath te- 
quired from them, 33g. 

Champs de Mars, and I. Mat, account of 
thoſe aſſemblies of the ancient Gauls, 
36g. 

8 his law to prevent private 
wars for rediels of perſonal injuries, 
46, 285. State of Germany under his 
deſcendants, 175. 

Cherles IV. Emperor, diffipates the Im- 
perial domains, 390. 

V. Emperor, an emulator of 

the heroick conduct of his rival, Fran- 

ces I, 72, His future grandeur found- 
ed on the marriage of the Archduke 

Maximilian with the heireſs of Bur- 

gundy, 108, 

VII. of France, the firſt who 

introduced (ſtanding armies ia Europe, 

94. His ſucceisfui extenſion of the 

regal prerogative, 97. 

VIII. of France, his character, 
109. How induced to invade Italy, i6, 
His reſources and preparations for this 

' enterpcize, 110. His rapid ſucceſs, 
111, A combination of the Italian 
ſtates formed againſt him, 112. Is 
forced to return back to France, 16. 
The diſtreſſed ſtate of his revenues by 
this expedition, 118. 

Clarlewetæx, his account of the North 
American Indians, made ule of ina 
compariſon between them and the an- 
cient Germans, 214, 


Charters, 
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Charters, of immunities or franchiſe, an 
inquiry into the nature of thoſe grant- 
ed by the barons of France to the 
towns under their juriſdiction, 257, 
Note xvi. Of communities, granted 
by the Kings of Prance, how they 
tended to eſtabliſh regular government, 
33, 258, 

Cbivalry, the origin of, 70. Its benefi- 
cial effects on human manners, #6, 
The enthuſiaſm ol, diſtinguiſhed from 
its ſalutary conſequences, 72. 

Chriſtianity, corrupted when firſt brought 
into Europe, 75. Its influence in free- 
ing mankind f. om the bondage of the 
feudal policy, 274, Note xx. 

Circles of Germany, the occaſion of their 
being formed, 181. 

Cities, the ancient ſtate of, under the 
feudal policy, 3i The freedom of, 
where firſt eſtabliſhed, 31. Charters 
of community, why granted in France 

by Louis le Grols, 33. Ovtain the 

like all over Europe, ib. Acquire po- 
litical conſideration, 36. 

Cler gy, the progreſs ot their uſurpati- 
ons, 64. Their plan of juriſprudence 
more perfect than that of the civil 
courts in the miadle ages, ib. The 
great ignorance of, in the early feudal 
times of Europe, 238. 

Clerize, ſla ve to Willa, widow of Duke 
Hugo, extract from the charter of ma- 
numifſion, granted to her, 276. 

Clermont, council of, reſolves on the holy 
war, 24 See Peter the hermit, and 
Cruſades. 

Clotaire I. inſtance of the ſmall authority 

be had over his army, 368. 

Clotbarius II. his account of the popular 
aſſemblies among the ancient Gauls, 


69. 

cla? the founder of the French mo- 
narchy, unable to retain a ſacied vaſe 
taken by his army, from being diſtri- 
buted by lot among the reſt of the 

lunder, 217, Note vii. 

Colle ges, the firſt eſtabliſhment of, in 
Europe, 332. 

Combat, judicial, the prohibition of, an 
improvement in the adminiſtration of 
juſtice, 47. The foundation and uni- 
verſality of this mode of trial, 52. 
The pernicious effects of, 54. Various 
expedients for aboliſhing this practice, 
ib, The ancient Swediſh law of, for 
words of reproach, 298 Poſitive evi- 
dence, or points of proof, rendered in- 
effeual by it, 302, This mode of 
trial authorized by the eccleſiaſticks, 
304. The laſt inſtances of, in the 
hiſtories of France and Englacd, 30s, 


Commerce, the ſpirit of eruſading how far 
favourable tc, at that early period, 29, 
The prſt eftabliſhment of free corpora- 
tions, 32, Charters of community why 
granted by Louis le Groſs, 33. The 
like practice obtains all over Europe, 
35. The ſalutary effects of thele in- 
ſtitutions, 16. The low ſtate of, du- 
ring the middle ages, 78. Cauſes con- 
tributing to its revival, 16, Promoted 
by the Hanſeatick league, 80 Is cul- 
tivated in the Netherlands, 81. Is in- 
troduced into England by Edward III. 
82. The beneficial coniequeuces re- 
ſulting from the revival of, ib. The 
early cultivation of, in Italy, 240, 

Common Law, the firſt compilation of, 
made in England by Lord Chief Juſ- 
tice Glanville, 348. 

Communities, ſee — Cities, Com- 
merce, and Corporations, 

Comnena, Anne, her character of the 
Cruſaders, 250. 

Compaſs, mariner's, when invented, and 
its influence on the extenſion of com- 
merce, 79. 

Compeſition Gr perſonal injuries, the mo- 
tive for eſtabliſhing, 285. The cuſ- 
tom of, deduced from the practice of 

the ancient Germans, 306. 

Compurgators, introduced as evidence 
in the juriſprudence of the middle 
ag's, 49. 

Condottiert, in the Italian policy, what, 


135. 

Conrad, count of Franconia, how he ob- 
tained election to the Empire, 175. 
Conradin, the laſt rightful heir to the 
crown of Naples of the houte of Swa- 

bia, his unhappy tate, 140. 

Conſtance, treaty of, between the Em- 
peror Frederick Barbarcſla, and the 
free cities of Italy, 256. 

Conſflantinople, its flouriſhing ſtate at the 
time of the Cruſades, 26, When firſt 
taken by the Turks, 189. The Cru- 
ſaders how looked upon there, 250. 
The account given of this city by the 
Latin Writers, 251. 

Conſtitutions, popular, how formed, 36. 

Cordeva, Gonlalvo de, ſecures the crown 
of Naples to Ferdinand of Aragon, 


142. 

Cor poratient, and bodies politick, the 
eltabliſhments of, how far favourable 
to the improvement of manners, 31, 
The privileges of, were firſt claimed, 
32. Charters of community, why 
granted by Louis le Grols in France, 
16. The ioſtitution of, obtains all 
over Europe, 34. Their effects, ib. 

Cor tet, 


to ano ade .. 
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Cortes of Aragon, its conſtitution and 
privileges, 152, 355. 

Cortes of Caſtile, a hittory of, and an ac- 
count of its conſtitution and privileges, 
156 The vigilance with which it 
guarded its privileges agajoſt the en- 
croachments of the regal power, 45. 

Cruſades, the ficſt motives of undertak- 
ing, 22. The enthuſtaſtick zeal with 
which they were undertaken, 23. 
Firit promoted by Peter the hermit, 
24. The lucceſs of them, 2g. The 
conſequences reſulting from them, 16, 
Their effects on manners, ib, On 
property, 26 How advantageous to 
the enlargement of the regal power of 
the European princes, 25. The com- 
mercial effeQs of, 29. 79. The uni- 
verſal frenzy for engaging in theſe ex- 
peditions accounted for, 243, Note xiii. 
The privileges granted to thole who 
engaged in them, 245. Stephen earl 
of Chartres and Blois, his account of 
them, 247. The expences of con- 
ducting them, how railed, 248. Cha- 
rater given of the Cruſadeis by the 
Greek writers, 250. ; T 


D 
Debt, the firſt hint of attaching mov 
ables for the recovery of, derived trum 
the canon law, 324. ; 
Debtors, how contidered in the rude and 
ſimple ſtate of ſociety, 260 
Diets of Germany, ſome acc unt of, 395, 
D:&ers in the different faculties diſpute 
precedence with knights, 332. 


E 

Ecclefieflical juriſprudence, more perfect 
in its plan than the civil courts of the 
middle ages, 64. 

Ecclefiafticks, when, and by what degrees 
they claimed exemption from civil ju- 
riſdiction, 321. Military talents cul- 
tivated and exerciſed by thole of the 
middle ages, 328. 

Fdward III. of Eogland, his endeavours 
to introduce commerce into his kiog- 
dom, 83. 

Electers of Germany, the riſe of their pri- 
vileges, 185, 

Ley, St. his definition or deſcription of 
a good Chriſtian, 241, Note xi. 

Emperors of Germany, an inquiry into 
their power, juriſdiftion, and revenue, 
388, Note xlii. The ancient mode of 
electing them, 392. | 

England, a ſummary view of the conteſts 
between, and France, 89. The con- 
ſequences of its loſing its continental 
polſeſſions, 92. The power of the 


TO THE 
crown, how extended, 104. See Henry 
VII. Why fo many marks of Saxon 
uſages and language, in compariſon 
with thoſe of the Normans, to be 
found in, 202. Note iv. When cor- 
porations began to be eſtabliſhed in, 
270. Inſlances of the long continu- 
ance of perſonal ſervitude there, 279. 
Inquiry into the Saxon laws for put- 
ting an end to private wars, 290, 
The cauſes of the ſpeedy decline of 
private wars there, propuſed to the 
reſearches of Antiquarians, 293. The 
alt inſtances of judicial combat re- 
corded in the hiſtory of, 305, The 
territorial 1 of the barons 
how aboliſhed, 319. Cauſe of the 
flow progreſs of commerce there, 346. 
The firſt commercial treaty entered 
into by, 348. | ; 

Evidence, the imperſect nature of that 

admitted in law-proceediags during 
the middle ages, 48. Rendered ineſ- 
feel by the judicial combat, 302. 

Europe, the alterations in, by the cog- 

" quelis of the Romans, 2. The im- 
provements the nations of received in 
exchange for their liberties, i6, Its 
diſadvantages under this change of cir- 
cumſtances, 3. Jaquiry into the ſup- 
poſed populouſneis of the ancient 
northern nations, The ſavage de- 
ſolations exerciſed by the Goths, Van- 
dals, and Hune, 9. The | univerſal 
change occaſioned by their irruptions 
and conqueſts, 1o. The firft rudi- 
ments of the preſent policy of, to be 
deduced from this period, 11. Origin 
of the feudal ſyſtem, 13. See Feudal 
Syſlem. The general barbariſm intro- 
duced with this policy, 18. At what 
time government and manners began 
to improve, 21. The cauſes and e- 
vents which contributed to this im- 
provement, 22. See Cruſades, Cor po- 
rations, People. The mileries occaſi- 
oned by private wars in, 48. Methods 
taken to ſuppreſs them, 16. Judicial 
combats prohibited, 479. The defects 
of judicial proceedings in the middle 
ages, 48. The iofluence of ſuperſti- 
tion in theſe proceedings, go. The 
origin of the independent territo- 
rial juriſdiftions of the barons, 57. 
bad conſequences of their judicial 
power, c9. The ſteps taken by 
princes to aboliſh their courts, 60. 
An inquiry into the canon law, 63. 
Revival of the Roman law, 67. Ef- 


feQs of the ſpirit of chivalry, 70. How 


improved by the progrels of ſciegce 
and cultivation of literature, 73. 
| | Chriſtiauiiy 
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Chriſtianity corrupted when firſt re- 
ceived in, 74. Scholaſtick theology 
the firſt object of learning in, 756. Low 
ſtate of commerce in, during the mid- 
dle ages, 78. Commerce revives in 
Italy, 79. Is promoted by the Haoſe- 
atick league, 80. Is cultivated in the 
Netherlands, 81. The effects of the 
progreſs of commerce, on the poliſhing 
of manners, 82, The effeQs of the 
marriage of the heireſs of Burgundy 
with the archduke Maximilian, on the 
ſtate of, 108. By what means ſtand- 
ing forces became general in, 114. 
Conſequences of the league ot Cam- 
bray to, 118. A view of the political 
conſtitution of the ſeveral ſtates of, at 
the commencement- of the ſixteenth 
century, 123. Italy, 128. The pa- 
pacy, ih, Venice, 134. Florence, 
137. Naples, 138. Milan, 142. Spain, 
14s. France, 167. Germany, 174. 
Turkey, 189. Inftances of the ſmall 
intercourſe among nations in the mid- 


dle aget, 334, 335- 


F 

Ferdum, the etymology of that word, 23 t. 
Ferdinand, King of Aragon, unites the 
Spaniſh monarchy, by his marriage 
with Iſabella of Caſtile, 148. His 
ſchemes to exalt the regal power, 161, 
Reſumes ormer grants of land from 
his barons, 162. Unites to the crown 
the grand maſterſhips of the three mi- 
litary orders, ib. Why he patronized 
the aſſociation called the Holy Brother - 
hood, againſt the barons, 166 

Feudal ſyſtem, the origin of, deduced, 
13. The primary object of this policy, 
14. Its deficiencies for interior g9- 
vernment, 15. Tenures of land, how 
eſtabliſhed under, 16, The riſe of 
inteſtine diſcords among the barons un- 
der, i6, The ſerviſe (tate of the peo- 
ple, ib. The weak authority of the 
King, 17. lts influence on the exter- 
nal operations of war, i6, The gene- 
ral extinction of all arts and ſciences 
effected by, 18. Its operation on re- 
ligion, 19. Its influence on the cha- 
rater of the human mind, 20. At 
what time government and manners 
began to be improved, 21. The 
cauſes and events which contributed to 
this improvement, 22. See Cruſades, 
The ancient ſtate of cities under, 31. 
The frame of national councils under 
this policy, 36. How altered by the 
progreſs of civil liberty, 37. An in- 
quiry into the adminiſtration of juſtice 
under, 42, Private war, 43. Judicial 


combat, 47. The independent juriſ- 
dictions of the barons, 38. The dit- 
tinction between free men and vaſſals 
under, 220. How ſtrangers were con- 
ſidered and treated under, 338. 


Fiefs, under the feudal ſyſtem, a hiſtory 


of, 221, When they became heredi- 
tary, 228. 


Fitz/lephens, obſervations on his account 


of the ſtate of London, at the time of 
Henry II. 270. 


Flanders, See Netherlands. 


Flerence, a view of the conſtitution of, 


at the commencement of the ſixteenth 
century, 137. The influence acquir- 
ed by Coſmo di Medici in, 16. 


France, by what means the towns in, 


firſt obtained charters of community, 
33- Ordinances of Louis X. and his 
brother Philip in favour of civil liberty, 
40. Methods employed to ſuppreſs 
private wars, 46 St. Louis attempts 
to diſcountenance judicial combat, g5. 
A view of the conteſts between, and 
England, go. The conſequences of 
its recovering its provinces from Eng- 
land, 92. The monarchy of, how 
ſtrengthened by this event, 93. The 
The riſe of ſtanding forces in, 94. 
The regal prerogative ſtrengthened by 
this meaſure, 96. The extenſion of 
the regal prerogative vigorouſly pur- 
ſued by Louis XI. 98. See Louis XI. 
The effects of the invaſion of Italy by 
Charles VIII. 10g. See Charles VIII. 
National infantry eſtabliſhed in, 116. 
League of Cambray formed againſt the 
Venetians, 120. Battle of Ghiarrad- 
adda, ib. An inquiry into its ancient 
government and laws, 167, The 
power of the general aſſerublies under 
the firſt race of Kings, 16. Under the 
ſecond and third, 16. The regal power 
confined to the King's own domains, 
169. When the general aſſembly or 
lates general loſt their legiſlative au- 
thority, ib. When the Kings began 
to aſſert their legiſlative power, 170. 
When the government of, became 
purely monarchical, 19z, The regal 
power nevertheleſs reſtrained by the 
privileges of the nobility, ib. An in- 
uiry into the juriſdiction of its par- 
liaments, particularly that of Paris, 
172, How the allodial property of 
land there was altered into feudal, 228. 
The progreſs of liberty in that kingdom 
traced, 271, Note xix. The attempts 
to eſtabliſh liberty there unſuccel>tul, 
273- The laſt inſtance of judicial 
combat recorded in the hiſtory of, 30s, 
The prefeat government of, compared 
with 
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with that of antient Gaul, 367. Note 
xxxviii, The ſtates-general, when firſt 
aſſembled, 374. 

Francis I of France, his character in- 
fluenced by the ſpirit of chivalry, 72. 
Is * by che Emperor Charles 
V. 16, 

Frederick Barbaroſſa, Emperor, the free 
cities of Italy unite againſt him, 256. 
Treaty of Conſtance with them, 16. 
Was the firſt who granted privileges 
to the cities ia Germany, 267, 

Fredum, in the antient German uſages, 
explained, 307 

Fr cemen, how diſtinguiſhed from vaſſals, 
under the feudal policy, 220, 238. 
Why often induced to ſurrender their 
freedom, and become ſlaves, 236. 

Fulcherius Carnotenſis, his character of 
the city of Conllantinople, 250, 


G 

Gaul, how allodial property of land was 
changed iato feudal there, 228, The 
government of, compared with that of 
modern France, 367, Note xxxviii, 
The ſmall authority the Kings of, 
enjoyed over their armies illuſtrated 
in an anecdote of Clotaire I. 368, 
Account of the popular aſſemblies of, 
369. The ſalic Jaws how enacted, 
370. Were not ſubject to taxation, 

71, Sec France. 

Geeffrey de Villebardenin, his account of 
the magnificence of Conſtantinople at 
the time when taken by the Cruſaders, 
2&2. 

6 ancient, an account of their 
uſages and way of life, 211, Their 
method of engaging in war, 73. A 
compariſon between them and the 
North American Indians, 214 Why 
they had no cities, 266, Note xvii. 
The practice of compounding for per- 
lor.al injuries by fines, deduced ſrom 
their ulages, 306. 

Germ ny, little ntereſted in foreign con- 
cerns at the beginning of the fifteenth 
century, go. National infantry eſta- 
bliſhed in, 106, State of under Char- 
lemagne and his deſcendants, 174. 
Corrad, count of Franconia, choten 
Emperor, 176. His ſucceflors in the 
Imperial diguity, 16. How the nubi- 
lity of, acquired independent ſovereign 
author ty, 176. The fatal effects of 
aggrandizing the clergy in, 177. The 
conteſts between the Emieror Henr 
IV. and Pope Gregory VII. 78. Rile 
of the faction» of Guelfs and Ghibe- 
lines, 179. Decline of the Imperial 
authority, ib. The bouſe of Auſtria, 


by whom founded, 16. A total change 
in the political conſtitution of the Em- 
pire, 180, The ſtate of anarchy in 
which it continued to the time of 
Maximilian, the immediate predeceſſor 
of Charles V. ib. Divided into circles, 
181. The Imperial chamber inſtitut- 
ed, ib. The Aulic council reformed, 
152. A view of its political conſtitu- 
tion at the commencement of the en- 
ſuing hiſtory, 16. Its deſects pointed 
out, 183, The Imperial dignity and 
power compared, 184 Ele&ion of 
the Emperors, 185, The repugnant 
forms of civil policy in the ſeveral 
States of, 186 The oppoſition be- 
tween the ſecular and eccleſiaſtical 
members of, 187. The united body 
hence incapable of acting with vigour 
188, When cities firſt began to be 
built in, 266, Note xvii, When the 
cities of, firſt acquired municipal pri- 
vileges, 267. The artizans of, when 
infranchiſed, 268, Immediate cities 
in the German juriſprudence, what, 
ib. The great calamities occaſioned 
there by private wars, 298. Origin 
of the league of the Rhine, 1. When 
private wars were finally aboliſhed 
there, 296. Inquiry into the power, 
juriſdiction, and revenue of its Empe- 
rors, 388, Note xlii, The ancient 
mode ot electing the Emperors, 392, 
Account of the diets, 395. 

Ghibelines, See Guelfs. 

Ghiarradadda, the battle of, fatal to 
the Venetians, 120. 

Glanville, Lord Chief Juſtice, the firſt 
who compiled a body of common law, 
in all Europe, 325. 

Goth, Vandals, and Huns, over- run the 
Roman empire, and precipitate its 
downfal, 3. The (tate of the coun- 
tries from whence they iſſued, 4. The 
motives of their firſt excurſions, 5. 
How they came to ſettle in the coun- 
tries they conquered, 6, A compari- 
ſon drawn between them ard the Ro- 
mans, *t the period of their irruptions, 
7 & /cq. Compared with the native 
Americans, 9. The delclitions they 
occaſioned in Europe, 16. The uni- 
ve tal change made by them in the 
tate of Europe, 10. The principles 
on which they made their ſettlements, 
12 Origin of the feudal iyſtem, 13. 
See Feudal Sem. An irquiry into 
the auminiſtration of juſtice among, 
42. Their private wars, 43 Deſtroy 
the monuments oi the Roman arts, 73, 
Their contempt of the Romaas, and 
hatred of their arts, 199, Note ii, 

Their 
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Their averſion to literature, ib. No 
authentic account of their origin, or 
ancient hiſtory, exiſting, 200. 

Government, how limited by the feudal 
policy, 15. The effects of the Cru- 
ſades on, 27. How affected by the 
infranchiſement of cities, 35. Legiſ- 
lative aſſemblies how formed, 37 
Private wars deſtruQtive to the autho- 
rity of, 46. Methods employed to 
aboliſh this hoſtile mode of redrefling 
injuries, 6, How affected by the ſu- 
preme independent juriſdictions ot the 
barons, 58, The iteps toward abo- 
liſhing them, 60. The origin and 
growth of royal courts of juſtice, 62. 
How influenced by the revival of ſci- 
ence and literature, 7. A view of, 
at the begining of the fifteenth cen- 
tury, 88. The power of Monarchs 
then very limited, 86. Their reve- 
nues ſmall, 45 Their armies unfit 
for conqueſt, 15, The Princes hence 
incapable of extenſive plans of opera- 
tion, 88, The kingdoms very little 
conned ed with each other, 89. How 
the efforts of, from this period, be- 
came more powerful and extenſive, 
92. The conlequences of E gland 
loſing its provinces in France, 93. 
The ſchemes of Louis XI. of France 
to extend the regal power, 98. See 
Louis XI. The power of the Engliſh 
crown enlarged, 104. See Henry VII. 
As alſo that of Spain, 15, Huw the 
uſe of ſtanding armies became general, 
114. A view of the political conſti- 
tution of the ſeveral ſtates of Europe, 
at the commencement of the ſixteenth 
century, 123. In what reſpects the 
charters of communities, granted by 
the Kings of France, tended to intro- 
duce a regular form of, 258. 

Greece, the breeding of ſilk- worms, when 
introduced there, 341. 

Greek Emperors, their magnificence at 
Conſtantinople, 250. 

Gregory ot Tour», remarks on the ſtate 
of Europe during the period of which 
he wrote the hittory, 21. 

Gregery the Great, P pe, his reaſon for 
granting liberty to his flaves, 275. 
Gregory VII. Pope, the foundation of 
his conteſts with Henry IV. Emperor 
of Germany, 178. The mean ſub- 
miſſion he extorted from Henry, 16. 

His own account ot this affair, 387. 

Guelfs, and Ghibelines, riſe of thoſe fac- 
tions in Germany, 179. 

Guicciardini, the hiſtorian, inſtance of 
his ſuperttitious reverence for Pope 
Clement VII. 134, Note, 


Guntherusr, a Monk, his character of 
Conſtantinople, at the time when ta- 
ken by the Cruſaders, 250. 


Hanſeatick league, when formed, and its 
influence on the extenſion of com- 
merce, 81. 346. 

Henry IV. of Caſtile, ſolemnly tried and 
depoſed by an aſſembly of Caſtilian 
nobles, 181. 

Emperor of Germany, the hu- 

miliating ſtate to which he was redu- 

ced by Pope Gregory VII. 178, 357, 

Note xli. 

VII. of England, his fituation at 
his acceſſion to the crown, 103. En- 
ables his baron to break theic entails 
and ſell their eſtates, 104. Prohibits 
his barons keeping retainers, 15. En- 
3 agriculture and commerce, 
10. 

Herebannum, the nature of this fine un- 
der the teudal policy, explained, 221. 

Hermandad, Santa, account of that in- 
ſtit ut ion, 366. 

Hiſtory, the molt calamitous period of, 
pointed out, 10. 

Holy Brotherhood, an aſſociation in Spain 
under that name, on what occaſion 
formed, 164. 

—— Lind, the original inducements of 
the Chriſtians to reſcue it from the 
hands of the Infidels, 22. See Cru- 

1 and Peter the Hermit, 
onour, points of the ancient Swediſh 
law for determining, 2g1. 

Heſpitality, enforced by ſtatutes during 
the middle ages, 335. 

Hunt, inſtance of their enthuſiaſtick paſ- 
fion for war, 201, Note iii. Some ac- 
count of their policy and manners, 
203, 211. See Goths, 


I, 

7anizarier, origin and formidable nature 
of thoſe troops, 192 

Imperial chamber of Germany, inſtitut- 
ed, 181. The occaſion — its ialti- 
tution, 15. 

Indians, North American, a compariſon 
drawn between them and the ancient 
Germans, 214. 

Indaſtry, the ſpirit of, how excited by 
the infraachilements of cities, 36. 

Infantry, the advantages of, beyond ca- 
valry, taught to the reſt of Europe - 


the Swiſs, 116. National bodies © 
eſtabliſhed in Germany, 116, In 
France and Spain, 16. 
Inheritance, and right of repreſentation, 
between orphan grandſons and their 
Bacles, 
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uncles, how decided in the tenth cen- 

. tury, 300. 

Intereſt of money, the neceſſity of ad- 
mitting, in a commercial view, 342. 
Prepoſterouſly condemned by the 
churchmen of the middle ages, 343- 
The cauſe, hence, of the exorbitant 
exactions of the Lombard bankers, 15. 

Italy, when the cities of, began to form 
themſelves into bodies politick, 32. 
Commerce firſt improved there, and 
the reaſons of it, 78. The revolu- 
tions in Europe occaſioned by the in- 
vaſion of, by Charles VIII. of France, 
109. The ſtate of, at the time of 
this invaſion, 110, The rapid ſucceſs 
of Charles, 112. A combination of 


the (tate of, drives Charles out of, and 


gives birth to the balance of power in 
Europe, 113. The political ſituation 
of, at the commencement of the ſix- 
teenth century, 125. The papacy, 
126, Venice, 134. Florence, 137. 
Naples, 138. Milan, 142. Evidences 
of the deſolation made there by the 
northern invaders of the Roman Em- 
pire, 2075. How the cities of, ob- 
tained their municipal privileges, 252, 
Note xv. State of, under Frederick I. 
253. Treaty of Conſtance, between 
the free cities of, and the Emperor 
Frederick Barbaroſla, 268. 
Judgment of God, modes of acquittal by, 
in the law proceedings during the 
middle ages, $0, 296, Note xxii. 
Tudicium Crucis, method of trial by, 296. 
Tlie Il. Pope, forms a confederacy 
againſt the Venetians at Cambray, 119. 
Seizes part of the Venetian territories, 
120, The confederacy diſſolved, 121, 
Turns his ſchemes againſt France, ib. 
Juriſprudence, eccleſiaſtical, more per- 
ſect in its plan than the civil courts of 
the midcle ages, 46. See Law, 
Juſtice, an inquiry into the adminitration 
of, under the feudal policy, 42. The 
ſteps toward the improvement of, as 
civil liberty advanced, 43. Redreſs 
chiefly purſued by private wars, 44. 
Methods taken to ſuppreſs private 
wars, 46. judicial combats prohibit- 
ed, 47. The defects of judicial pro- 
ceedings in the middle ages, 48. 
Compurgators, the nature of that kind 
of evidence, 49. Methods of trial by 
ordeal, or acquittal by Judgment of 
God, co. Origin of the ſupreme in- 
dependent juriſdictions of the feudal 
barons, 67. The extent and bad 
effects of their privileges, 69. The 
ſteps taken by monarchs to reduce the 


TO THE 


barons courts, 60. The growth of 
royal courts of juſtice, 62, Inquiry 
into the canon law, 63. How im- 
2 by the revival of the Roman 
aw, 66, When the adminiſtration 
of, became a diſtinct profeſſion, 69. 
Juſtiza, or ſupreme judge of Aragon, 
his office and privileges, 153. An 
inquiry by whom this officer was eleQ- 
ed, 348. Who was eligible to this 
office, 350. Nature of the tribunal 
appointed to controul his adminiſtra- 
tion, 351. Inſtance of his exteqſive 


power, 352. 


K 

King, his power how circumſcribed by 
the barons; under the feudal ſyſtem, 
16, By what means the Cruſades 
tended to enlarge the regal authority, 
28. 

Koran, its influence in checking the Sul- 
tans of the Ottoman empire, 191. 


L 

Land, how held at the eſtabliſhment of 
the feudal ſyſtem, 14. See Feudal 
Syſtem. 

the property of, how conſidered 
by the ancient barbarous nations, 218. 

ote viii., Allodial poſſeſſion of, ex- 
plained, 219, The proprietors how 
ſubjeQed to military ſervice, 16. Al- 
lodial and beneficiary poſſeſſion diſtin- 
guiſhed, 220. Allodial property why 
generally converted into feudal, 227. 

Law, when the ſtudy of it became a 
diſtin employment, 69. 

—— Canon, an inquiry into, 63. The 
maxims of, more equitable than the 
civil courts of the middle ages, 65. 
When ficſt compiled, 323. 

—— Roman, how it ſunk into oblivion, 
66, Circumſtances which favoured 
the revival of it, 67, Its effects in 
improving the adminiſtration of juſ- 
tice, ib. Its rapid progreſs over Eu- 
rope, 324, Note xxv. 

Lawburrows, in the Scottiſh law, ex- 
plained, 259. 

Liberty, civil, the riſe and progreſs of, 
traced, 32, How favoured by the 
ordinances of Louis X. of France, and 
his brother Philip, 40. The ſpicit of, 

how excited in France, 271, Note xix. 
The particulars included in the char- 
ters of, granted to huſbandmen, 274, 
Note xx. The influence of the Chriſ- 
tian religion in extending, 275, The 
ſeveral opportunities of obtaining, 279. 


Limoges, 
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Limoges, council of, its endeavours to 
extinguiſh private wars, 286. 

Literature, the cultivation of, greatly 
inſtrumental in civilizing the nations of 
Europe, 73. Why the firſt efforts of, 


ill directed, 14 The good effects ne- 
the 


vertheleſs o ſpirit of inquiry ex- 
erted, 76. How checked in its pro- 
greſs, 76. Its influence on manners 
and government, 77. 

Liturgy, the preference between the 
Mularabic, and Romiſh, how aſcertain» 
ed in Spain, 301. 

Lombardi, the firſt bankers in Europe, 
3442. The motive of their exacting 
exorbitant intereſt, 343. 

London, its flouriſhing ſtate at the time 
of Henry II, 270. 

Louis le Groſs, of France, his induce- 
ments to grant privileges to towns 
within his own dominjons, 33- See 
Charters, 

Lovis, St. the great attention he paid to 
the adminiſtration of juſtice, in ap- 
peals which came before him, 316. 

Louis X. of France, his ordonances in fa · 
vour of civil liberty, 49. 

Louis XI. of France, his character, 98. 
His ſchemes for depreſſing the nobility, 
ib, Sows diviſions among them, 100. 
Increaſes the ſtanding forces, ib. En- 

| larges the revenues of the crown, 101. 
His addreſs in overruling the aſſembly 
of ſtates, ib. Extends the bounds of 
the French monarchy, 102, The ac- 
tivity of his external operations, 16. 
His treacherous baſeneſs towards the 
heireſs of Burgundy, 106, The ef- 
feAs of his conduct, 108. 

Louis XII. his heſitation in carrying on 
war againſt the Pope, 133. Note. 
Aſſerts his right to the dutchy of Mi- 
lan, and retains Ludovico Sforza in 


prifon, 144. 


M. 

Manfred, his ſtruggles for the crown of 
Naples, 139. 

Mankind, the moſt calamitous period in 
the hiſtory of, pointed out, 10. 

Manners, the barbarity of, under the 
feudal eſtablhments, aſter the over- 
tnrow of the Roman empire, 18. 
When they began to improve, 21. 
Effe&ts of the Cruſades ov, 25. How 
improved by the infranchiſement of 
gities, 36. How improved by the 
erection of royal courts of juſtice, in 
oppoſition to the barons courts, 61. 
Efteas of the revival of the Roman 
law on, _ The beneficial tendency 

Vor. I. 


of the ſpirit of chivalry on, 0. How 
influenced by the progreſs of ſcience, 
73 77. How poliſhed by the revival 
of commerce, 82. 

Manumiſſien, particulars included in the 
charters of, granted to huſbandmen 
or ſlaves, 274, Note xx. The form 
of, 275, 

Marini, archduke of Auſtria, mar- 
ried to Mary heireſs of Burgundy, 108. 
The influence of this match on 
ſtate of Europe, ib. 

Maximilian, Emperor, inſtitutes the Im- 
perial chamber, 181. Reforms the 
Aulick council, 182. 


Medici, Coſmo di, the firſt of the name, 


the influence he acquired in Floreace, 


137. 

Alas, the ſtate of the duchy of, at the 
commencement of the ſixteenth cen- 
tury, 142. Riſe and progreſs of the 
diſputes concerning the ſucceſſion to, 


th, 

Mind, the human, « view of, under the 
firſt eſtabliſhment of the feudal policy 
in Europe, 20, The era of its ulti- 
mate depreſſion, and commencement 
of its improvement, 21. The pro- 
greſs of its operations, before the full 
exertion of it, 73. 

Miniſleriales, a claſs of the Oblati, or 
voluntary flaves, the pious motives of 
the obligations they entered into, 278. 

Moors, make a conqueſt of Spain, 146. 
By what means weakened during their 
eſtabliſhment there, 147. Remarks 
on their conduct in Spain, 149. 

Municipal privileges, how obtained by 
the cities of Italy, 252. Note xv. 
Secured to them by the treaty ot Con- 
ſtance, 256. The favourite ſtate of, 
under the Roman government, 265, 


N. 


Naples, u view of the conſtjtution of 
that kingdom, at the commencement 
of the ſixteenth century, 138. The 
turbulent unſettled ſtate of that king- 
dom, 139. State of the diſputes con- 
cerning the ſucceſſion of the crown of, 
ib. The pretenſions of the French 
and Spaniſh monarchs to the crown of, 
141. 

Narbonne, community of, preamble to 
the writ of ſummons of Philip the 
Jong to, 271, Note xix. 

Navigation, proof of the imperfe& ſtat 
of, during the middle ages, 344- 

Netherlands, vigorous prolecution of the 
manufactures of wool and flax there; 
Ee i C1 
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os the revival of commerce in Europe, 


82. 

Normans, why ſo few tracks of their 
uſages and language to be found in 
England, in compariſon with thoſe of 
the Saxons, 202, Nete iv. 


O. 
Oblati, or voluntary ſlaves, the claſſes 
of, ſpecified, 277. 
Ordeal, methods of trial by, during the 
middle ages, co The influence of 
ſuperſtition in dictating theſe means, 


l, 

Otte, Friſingenſis, his account of the 
ſtate of Italy under Frederick I. 263. 
Ottoman empire, the origin and deſpo- 
tick nature of, 189, Becomes formi- 

dable to the Chriſtian powers, 194. 


P. * 
Papacy. See Popedom. 
Paper, when firſt made of the preſent 
_ materials, 241. 

Paris, an inquiry into the pre-eminent 
juriſdiction of its parliament over the 
other parliaments of France, 172, 17 3. 
Its origin traced, 382. Note xl. The 
royal edits regiſtered by, before ad- 
mitted to be laws, 384. 

Parhaments, or legiſlative aſſemblies, 
how formed under the feudal policy, 

36. How altered by the progreſs of 
civil liberty, 37. 

Feeple, their wretched ſervile ſlate under 
the feudal ſyſtem, 18, 39. Releaſed 
from their laviſh ſtate by the infran- 
chiſement of. cities, 34. How they 

obtained a repreſentation in national 
councils, 38, Thoſe who lived in the 
country and culijvated the ground, an 
inquiry into their condition under the 
feudal policy, 232. Note ix. 

Perjia, murder in, how puniſhed there, 
309. | 

Pikes the Hermit, excites the European 


Princes to undertake the Holy War, 


24. 

— IV. King of Aragon, defeats the 
leaders of the Aragonele union, and 
deſtroys the privilege of theſe aſſocia- 
tions, 4. 355. 

Philip 1 Neunes to his writ of 
ſummons to the community of Nar- 
bonne, 271. Note xix, 

Phileſophy, cultivated by the Arabiane, 
when lolt in Europe, 331. Azte xxviii, 
Its progreſs from them into Europe, ib. 

Filgrimages to the Holy Land, when firſt 
undertaken, 22. See Cadet, and 
Peter the Her mit, | 

letentic, council of, the Holy War re- 


ſolved on by, 24. See Peter the Her- 
mit, and Cruſades, 

Plunder, how divided among the ancient 
northern nations, 12. Illuſtrated in 
an anecdote of Clovis, 2 17. Note vii. 

Fopedom, the bigheſt dignity in Europe 
at the commencement of the ſixteenth 
century, 125. Origin and progreſs of 
the papal power, 126. The territo- 
ries of the Popes unequal to the ſup- 

rt of their ſpiritual juriſdiction, ib. 
Their authority in their own territo- 
ries extremely limited, 121. The 
check they received from the Roman 
barons, 128, Nicolas Kjenzo attempts 
to eſtabliſh a democratical government 
in Rome, and to deſtroy the papal ju- 
riſdiction, 129. The papal authority 
conſiderabl n by the Popes 
Alexander Vi. and Julius II. 130, See 
Fulius II. The permanent nature of 
_ eccleſiaſtical dominion, ib. The civil 
adminiſtration of, not uniform or con- 
ſiſtent. 131. Rome the ſchool of po- 
litical intrigue during the ſixteenth 
century. 16. The advantages derived 
from the union of ſpiritual and tem- 
poral authority, 133: A view of the 
conteſts between the Popes and the 

Emperors of Germany, 178. 

Populouſneſs of the ancient northern na- 
tions, an inquiry into, 4 

Priſcus, extract from his account of the 
Roman embaſly to Attila King of the 
Huus, 201. Note iii. ; 

Procopius, his account of the cruel de- 
valtation of the northern nations, Note 
v. 202, 203. | 

Proper'y, the poſſ<flion of, how ſecured 
by the French charters of communui— 
ties, 260, | 

Proveditori, in the Venetian policy, their 
office, 13g. 


R. 

Religien, how corrupted by the northern 
nations eflabliſhed in Europe under 
the feudal policy, 1g. Its influence 
in freeing mankind trom the feudal 
ſervitude, 275. 

Repledging, the right of, in the law of 
Scotiand, explained, 313. 

Reproach, words of, the ancient Swediſh 
law of ſatisfad ion for, 298. 

Revenues, royal, very ſmall under the 
feudal policy, 89. By wiat means in- 
crealed, 118. 

Rhine, origin and intention of the league 
of, 298. ; 

Rienzs, Nicholas, endeavours to reſcue 
Rome from the Papal authority, and 

eflavlifh 
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eftabliſh « democratical form of go- 
vernment there, 129. 

Robbers, the anathema pronounced a- 
gainſt them during the middle ages, 


'" I 

Redolph of Hapſburgh, how he attained 
election to the Empire of Germany, 
179. 

Fas. an inquiry into thoſe advantages 
which enabled them to conquer the 
reſt of Europe, 2. The improvements 
they communicated in return for their 
conqueſts, ib. The diſadvantages the 
provinces laboured under, from their 
dominion, ib. Their Empire over- 
turned by the irruption of the barba- 
rous nations, 3. The concurrent 
cauſes of their ruin, 3. A compari- 
ſon drawn between them and the 
northern nations, 11. All the civil 
arts eſtabliſhed by thera obliterated, 
18. The monuments of their arts 
induſtriouſly deſtroyed by their barba- 
rous invaders, 73. 

Rome, papal. See Popedom. 

Royal truce, an account of, 289. 


S. 

Salic laws, the manner in which they 
were enacted, 370. 

Saxons, why ſo many traces of their laws, 

language and cuſtoms to be found in 
England, 292, Note iv. Inquiry into 
their laws for putting an end to pri- 
vate wars, 292. 

Science, the revival and progreſs of, how 

' far inſtrumental in civilizing the nati- 
ons of Europe, 73. A ſummary view 
of the revival and progreſs of in Eu- 
rope, 330. Nete xxviii. 

Sforza, Francis, the foundation of his 
pretenſions to the dutchy of Milan, 1 44. 
Is murdered by his uncle Ludovico, 16. 

Fler za, Ludovico. his private views in 
engaging Charles VIII. of France to 
invade Italy, tog. See Charles VIII. 
Murders his nephew Francis, and 
ſeizes Milan, 144. Is ſtripped of his 
dominions by Louis XII. of France, 
and dies in priſon, 145. 

Shipeorecks, the right, lords of manors 
ciaim to, whence derived, 337. 

Silk, the rarity of, and the high price it 
bore in ancient Rome, remarked, 341. 
The breeding of filk worms, when in- 
troduced into Greece, ib. 

Slanes, letters of, in the law of Scotland, 
what, 309. 

Slaves under the feudal policy, their 
wretched ſtate, 232. Oblati, or vo- 
luntary flaves, the ſeveral claſſes of, 
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Society, civil, the rude ſtate of, under 
the feudal eſtabliſhments after the 
downfall of the Roman Empire, 18. 
The influence of the Cruſades on, 26. 
How improved by the eſtabliſhmeat of 
municipal communities, 30. The ef- 
fects the infraochiſements of tne peo - 
ple had on, 41. Private wars how de- 
ſtructive to, 45. Theſe inteſtine ho(- 
tilities, how ſuppreſſed, 46. The ad- 
miniſtration of juſtice improved by the 
rohibition of judicial combats, 47. 
he growth of royal courts of juſtice, 
in oppoſition to the barons courts, 61. 
How advanced by the revival of the 
Roman law, 65. The effects of the 
ſpirit of chivalry in improving, 70. 
| The revival of commerce and its in- 
fluences, 78. 

Solyman, 2 his character, 193, 

Spain, a ſummary view of its lituation, 
at the commencement of the fifteenth 
century, 73. The power of the crown 
of, how extended by Ferdinand, 104. 
National infantry eſtabliſhed 'in, 118. 
Is conquered by the Vandals, 146. and 
after by the Moors, 147. The empire 
of the Moors in, how weakened, ib. 
Riſe of the kingdoms of Caſtile and 
Aragon, 148. Their union into the 
Spaniſh monarchy, ib. The ancient 
cuſtoms ſtill retained amidſt all its re- 
volutions, ib. Peculiarities in its con- 
ſtirution and laws remarked, 149. See 
Aragon and Caſtile. Various caule 
which contributed to limit the — 
power in, 158, The eities of, how 
they attained to their conſideration and 
power, 159. The ſchemes of Ferdi- 
nand and [fabella, to exalt the regal 
power, 161. The grand maſterſhips 
of the three orders annexed to the 
crown, 162, The aſſociation of the 
Hely Brotherho:zd, on what occaſion 
formed, 164. The tendency of this 
aſſociation to abricge the teriitorial ju- 
riſdi&tions of the barons, 165, The cru- 
el devaſtations made by the Vandals, 
in the invaſion of that province, 203. 
When the cities of, acquired munici- 

al privileges, 269, Note xviii. The 

By continuance of the practice of 
private wars there, 293. The total 
annual revenue of the nobility in the 
time of Charles V. 360. An inquiry 
into the origin of communities or free 
cities in, 361. 

St. Jage, the military order of, when 
and on what occaſion inſtituted, 362, 
Note xxxvi. 

Standing armies, See Armies, 

States general of France, cauſes which 

rendered 
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rendered their authority imperfect, 
169. 
authority, ib. When firſt aſſembled, 
369. The form of proceeding in them, 


io, 

Stephen earl of Chartres and Blois, his 
account of the progreſs of the Cruſa- 
ders, 247. | i | 

Stiernhook, his account of the ancient 
Swediſh law of ſatisfaction for words 
of reproach, 298. 

Strangers, in what light conſidered, and 
how treated during the middle ages, 
and under the feudal policy, 337. 

Su ga canes, when firſt brought from 
Aſia into Europe, and thence carried 
to America, 341. 

Sultans, Turkiſh, their deſpotick power, 
190. How nevertheleſs limited, 191. 

Superſtition, its influence io the legal pro- 
ceedings during the middle ages, 61. 

Swiſs, the ſuperior diſcipline of their 
troops, in the fifteenth century, 118. 
Teach other nations the advantages of 
infantry over 2 116. 


Tacitus, his account of the ancient Ger- 
mans compared with that of Cefar, 
110. 

TFenures, feudal, the origin of, 13. 
Feudal Syſtem, and 7 aus * 

Theelegy, ſcholaſlick, the firſt literary 
purſuits at the revival of learning in 
Europe, 74- 

Fruce of God, an account of, 286, 

Turkey, origin of, its government, 189. 

The deſpotick genius of this govern- 
ment, 16, No hereditgry nobi:ity in, 
190. The authority of the Sultans, 
how checked, 191. Origin of the Ja- 
nizaries, 192, Becomes formidable to 
the Chriſtian Princes, 194. 

v : 


Fandets, their cruel devaſtations in the 
invaſion of Spain, 203. The haveck 
made by them in Africa, 204. See 
Geths, = 

Faſſali under the feudal ſyſtem, a view 
of their flaviſk condition, 39. How 
they obtained infranchiſement, 40. 
How ancient!y diſtinguiſhed from fi ee- 
men, 421. Their wretched ſtate un- 
der their feudal maſters, 232, Note ix, 

Fenice, the long duration of its civil con- 
titution, and its flouriſhing ſtate at 
the time of the league of Cambray, 
118, 119. Its poſleflions diſmember- 
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When they loſt their legiſlative * 


ed by the confederates, 120. Difſolye® 
the confederacy, 121. Its riſe and 
progreſs, 134. Defects in its conſti- 
tution, 138. The excellency of its 
' naval inſtitutions, 136. Its extenſive 
commerce, ib. : 


Viſeenti, riſe of the family of, in Milan, 


141. 

Union of the Aragoneſe nobles to con- 
troul the undue exerciſe of regal pow- 
er, explained, 354. This privilege ab- 
rogated by Peter IV. ib. 

Univerſities, the firſt eſtabliſhment of 
in Europe, I, 


War, à compariſon between the man- 
ner of carrying on, by barbarous and 
by civilized natiens, 9g. How render- 
ed feeble in its operations by the feu- 
dal policy, 16. The profeſſion of 
arms, the molt honourable in unci- 
vilized nations, 68. The rife of ſtand- 
ing armies traced, 94. By what means 
ſtanding forces became general, 114. 
The ſuperiority of infantry in, bow 
taught, 115, 116. 

Wars, private, for the redrefling per- 
ſonal injuries, under the feudal policy, 
an inquiry into, 45. Judicial com- 
bat prohibited, 47. Iaquiry into the 
ſources of theſe cu s, 280. Note 
xxi, Who intitled to the privileges 
of exerciſing, 281. On what occaſi- 
ons undertaken, ib. Who included, 
or bound to engage in theſe diſputes, 
282. Who excluded from undertaking, 
263. The cruel manner of proſecut- 
ing them, i. A chronological account 
of the expedients made ule of, to fup- 
preſs them, 284. Truce of Ged. an 
account of, 286, Brotherbood of God, 
an_account of, 288, Royal truce, what, 
289 Saxon laws of England for put- 
ing an end to them, 292 The obſti- 
nate attachment of the Spaniards to 
this practice, 293., The calamities 
occaſiuned in Germany by, 294. 

Welſh, ancient, ſtrangers killed with im- 
punity by them, 337- 

Willa, widow of duke Hugo, ex trag 
from her charter of manumifſion, 
granted to Cleriza, one of her flaves, 

276. 

Willer mut, archbiſhop of Tyre, his ac- 
count of Conſtantinople, 251. 

Wittthindus, abbot, his teſtimony in fa- 
vour of the judicial combat, 304. 
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